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WATER QUALITY

WEDNESDAY, FEBRUARY 23, 2000

UNITED STATES SENATE,
COMMITTEE ON AGRICULTURE, NUTRITION, AND FORESTRY,
Washington, DC.

The Committee met, pursuant to notice, at 9:02 a.m., in room
SR-332, Russell Senate Office Building, Hon. Richard Lugar,
(Chairman of the Committee), presiding.

Present or submitting a statement: Senators Lugar, Coverdell,
Fitzgerald, Harkin, Baucus, and Lincoln.

OPENING STATEMENT OF HON. RICHARD G. LUGAR, A U.S.
SENATOR FROM INDIANA, CHAIRMAN, COMMITTEE ON AGRI-
CULTURE, NUTRITION, AND FORESTRY

The CHAIRMAN. This hearing of the Senate Agriculture Commit-
tee is called to order.

Before we commence our hearing on the issues before us this
morning, the chair would like to announce, before we get into those
issues, some of the pending business of the Committee in coming
days. Members of staff will hopefully inform senators who are not
here and those of the press who are following these issues may
want these heads-ups.

The Crop Insurance Risk Management mark-up will occur on
March 2, which is a week from tomorrow, and that day of mark-
up may very well include consideration of Senator Allard’s bill on
interstate shipment of birds in the cockfighting situation. We may
also consider approval of a Texas watershed project. Because of the
size of the Federal contributions, it requires at least some scrutiny
and thought by our committee.

The issue of interstate shipment of state-inspected meat will not
be considered during the mark-up of March 2, but we will have a
hearing scheduled on that matter. A number of senators wish to be
heard, as do other parties. So, as opposed to a more immediate ac-
tion by the Committee, we will have a hearing in the near time
frame.

In January, after a hearing which we had on consolidation, I
wrote a letter to the Justice Department which conveyed many of
the themes of that hearing, asking for their clarification. Specifi-
cally, we asked about the Hart-Scott-Rodino premerger applications
filed over the last 5-years, a five-year trend line of useful resources,
both financial and personnel, which the Antitrust Division has allo-
cated to these agribusiness cases, allocation and use of the
premerger fee and a number of issues of this variety. We are ad-
vised that the Justice Department will respond now within the
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next 10-days. So for those following the consolidation merger issue,
that will be a timely response and we will proceed from there.

Finally, I would mention that there is interest in the Committee
on the soybean sign up, which of course came about in the farm
legislation of last year. We are advised that the sign up will con-
tinue until March 31. Once the sign up period is complete, USDA
will determine the exact payment amounts for each producer who
has signed up. Currently it is estimated that a producer with about
100 acres of soybeans would receive a check approximately of $333
if all 850,000 soybean producers sign up. So this is still pending,
an aspect of unfinished business from the last farm bill.

I will give a short opening statement. Senator Thomas has asked
to be heard and if he appears, he will then give a statement just
after mine. Then we will have a distinguished administration panel
for extended testimony following that, and then finally a panel of
states and local industry witnesses.

The Committee meets today to discuss the issue of water quality
as it pertains to agriculture and forestry. Our particular focus this
morning is the Environment Protection Agency’s proposed changes
with regard to the Total Maximum Daily Load Program and the
subsequent changes in the National Pollutant Discharge Elimi-
nation Systems Program. Many in the agriculture and forestry
community have concerns about how these proposed regulations
will affect their businesses, as well as their involvement in ongoing
watershed restoration.

Under the Clean Water Act, states have utilized voluntary pro-
grams and approaches to protect water quality. We want to hear
today about the effectiveness of this approach. The states are con-
cerned that the proposed EPA regulations represent a major sig-
nificant shift away from historic voluntary and collaborative efforts
toward watershed-based approaches. These collaborative watershed
strategies are the basis for voluntary incentive-based solutions to
control nonpoint source pollution.

State water quality agencies, the Defense Department’s Clean
Water Act Services Steering Committee, the Department of Agri-
culture and the United States Chamber of Commerce, representing
more than 3-million U.S. businesses, along with many forestry and
agricultural groups, question EPA’s proposed revisions. They claim
the proposals would exceed EPA’s authority, undermine states’
rights, and impose exceptional costs and impede economic develop-
ment.

We also want to address today EPA’s legal authority to regulate
nonpoint source pollution. The Congressional Research Service, in
a legal memo prepared for the Agriculture Committee, has stated
it does not appear that EPA has legal authority to regulate
nonpoint sources under the Clean Water Act. EPA appeared to con-
cede this point at a House hearing last week, but we shall hear
more about that this morning.

Meanwhile, the water quality challenges remain, and agriculture
and forestry’s downstream neighbors will, with justification, expect
progress. The question then is how can we best work together to
improve our nation’s water quality? Is it best done by command
and control or by further commitment to incentive-based watershed
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approaches, which may not have had either the time or the invest-
ment to work thus far?

This Committee has offered leadership on incentives for water
quality efforts. The 1996 farm bill was one of the most environ-
mentally responsive and responsible farm bills in our nation’s his-
tory. It included the Environmental Quality Incentives Program
[EQIP]. Senator Leahy and I were co-authors of that in a biparti-
san push.

Now, this is a highly successful program that is targeted to
states with environmentally sensitive areas. EQIP provides produc-
ers with flexibility needed to address nonpoint source problems,
which vary within a state, from state to state and from watershed
to watershed. These problems can also vary from season to season
and from year to year. nonpoint source pollution is very site-spe-
cific and EPA should incorporate maximum flexibility into any revi-
sion of the proposed regulations.

It is my hope that this hearing, in addition to being a forum for
the airing of concerns about these particular proposed rules, will
also be the start of a dialogue on how we can make progress in an
incentive-based system to address water quality challenges associ-
ated with agriculture and forestry. This may involve more funding
for our nonpoint source programs, such as EQIP, the Wetland Re-
serve Program, and the Conservation Reserve Program. We should
also examine how to increase the use of other market-based ap-
proaches. It is through a combination of well-funded and innovative
strategies that we will best address agriculture’s water quality
challenges.

[The prepared statement of Senator Lugar can be found in the
appendix on page 54.]

I note the presence of the distinguished senator from Wyoming,
Senator Thomas. Would you please approach the podium and we
look forward to your testimony, as always, Craig. You are a good
friend of the Committee.

STATEMENT OF HON. CRAIG THOMAS, A U.S. SENATOR FROM
WYOMING

Senator THOMAS. Thank you, Mr. Chairman. I appreciate the op-
portunity to be here. I appreciate the Committee holding this hear-
ing and allowing me the opportunity to participate.

I applaud the Committee for examining how the Environmental
Protection Agency [EPA] actions will impact agriculture producers
and foresters. EPA’s water quality proposal of total maximum daily
loads [TMDLs], is an issue of great concern to me and to people in
Wyoming and, I am sure, also of this Committee.

The most pressing threat considered by our farmers and ranchers
in Wyoming is not the commodity price or market concentration as
much as it is being regulated out of business.

As a member of the Environment and Public Works Committee,
which has jurisdiction over the Clean Water Act, we have followed
the administration’s executive order initiating the Clean Water Ac-
tion Plan. Many of us strongly are concerned and opposed to the
use of executive orders to launch efforts as broad and far-reaching
as the Clean Water Action Plan, essentially one-hundred-eleven
“key actions” affecting Federal agencies, state and local govern-
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ments. Several of these key actions are incorporated into the
TMDL proposal, including key action number forty-three, restora-
tion through enforcement, key action seventy-one, anti-degradation
guidance for pollution run-off, and key action number seventy-six,
link total maximum daily loads to air disposition.

Since the Clean Water Act leaves nonpoint sources largely un-
regulated, it is our responsibility to ensure that the action plan
does not become a mechanism for agencies to overstep their statu-
tory authority. However, based on how EPA has revamped the
TMDL program, their actions explicitly seek to bypass the Con-
gress.

Congress has spoken on how nonpoint source pollution should be
addressed in the 1972 passage of the Clean Water Act and again
in 1987 with respective amendments. Congress specifically limited
EPA’s authority to covering pollution stemming from point sources.
Moreover, Congress created the TMDL program to reduce water
impairment problems caused by point sources, and an alternative
approach was taken for nonpoint source pollution, one focussed on
voluntary and incentive-based measures.

Over the past 2-years, I have challenged the statutory authority
of EPA to regulate run-off pollution for nonpoint sources. The EPA
has responded by stating that Congress did not expressly prohibit
the Agency from regulating nonpoint source pollution. Mr. Chair-
man, we have nonpoint source programs in place that have
achieved significant environmental benefits and should be duly
credited.

I firmly believe that Congress should stop this aggressive and
unwarranted approach. If EPA wants to make program changes,
the Agency should work with the Congress. I assure you the EPW
Committee would not have endorsed this type of top-down prescrip-
tive plan.

None of us disagree with the importance of improving our na-
tion’s water resources, of course. Nor would we disagree that some
nonpoint pollution sources are impairing water bodies. However,
we do not have sound water quality data that would provide an ac-
curate portrayal of water bodies impaired by nonpoint source pollu-
tion. Unfortunately, what EPA and many states are using—non-
quantitative assessments—are subjective evaluations. Without
using sound, creditable science to assess the health of our waters,
we can be sure this initiative and the taxpayers dollars will be
questioned. Will they, in fact, reduce pollution?

Instead of forcing such an immense program on our states, I pro-
pose EPA would first accurately identify the problem. After collect-
ing scientific data, if nonpoint sources are found to be a significant
obstacle to clean water, I would urge the Congress and the admin-
istration to make funding for voluntary and incentive-based pro-
grams a priority, as was done with point sources, to assist land-
owners with pollution reduction efforts.

I believe the letter Under Secretary James Lyons sent to Admin-
istrator Browner could not have been more accurate in articulating
how the EPA rules would adversely affect agricultural producers
and foresters. Attempting to regulate agricultural and silvicultural
activities in the same manner as point sources demonstrates a lack



5

of understanding or a complete disregard for the industry’s produc-
tion practices.

I am disappointed to see USDA abandoning its position on the
proposed rule. USDA, through its Natural Resource Conservation
Service, has done a commendable job, as a matter of fact, in reduc-
ing run-off and improving water quality with their limited re-
sources. It is frustrating to watch the department fail to defend its
own programs but instead, apparently sort of cave in to political
pressure. Certainly if funding for nonpoint source programs was
given as high a priority as point source programs, it is safe to say
there would be a vast improvement in the quality of water.

More importantly, through NRCS’s functions in a facilitory role
with producers by providing on-the-ground technical assistance,
these people have formed true partnerships with producers to re-
solve water impairment problems. But the EPA believes improved
water quality is best achieved through regulation.

It is my strong belief these types of problems are more effectively
addressed at local and state levels, rather than through the Fed-
eral mandates. Certainly we all have a responsibility to improve
the water quality. The question is the approach and how do we ap-
proach the problem without placing an unfunded mandate on our
states and landowners?

So, Mr. Chairman, that is the point of view that I hold and have
expressed in other committees and thank you very much for the op-
portunity of sharing those views here with you.

The CHAIRMAN. Well, we thank you for coming to the Committee
to make that presentation.

I will call upon Senator Harkin, first of all if he has questions
of Senator Thomas and, if not, we will excuse Senator Thomas and
Senator Harkin then will proceed with his opening statement.

Senator THOMAS. Thank you, Sir. I appreciate it.

Senator HARKIN. Thank you. I have no questions. I just want to
thank my colleague for coming and testifying and for his long-time
interest in water quality. I appreciate it very much, Craig.

The CHAIRMAN. Thank you.

Senator Harkin?

STATEMENT OF THE HON. TOM HARKIN, A U.S. SENATOR
FROM IOWA, RANKING MEMBER, COMMITTEE ON AGRI-
CULTURE, NUTRITION, AND FORESTRY

Senator HARKIN. Thank you very much, Mr. Chairman. I apolo-
gize for being slightly late. I again ask that my full statement be
made a part of the record.

The CHAIRMAN. It will be published in full.

Senator HARKIN. I just want to thank you for holding these hear-
ings. It is a very critical issue. We are facing some very critical
problems in water quality in Iowa. It has been estimated that
about 20,000 or about 40-percent of our waters are impaired. I am
sorry; about 150-waters in Iowa are listed as impaired; about
20,000 nationwide or about 40-percent of the total.

We established the Clean Water Act 25-years ago. Great strides
have been made but it is obvious from even the most casual ob-
server that we have a long way to go.
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I am again pleased to see that our director of EPA, Carol Brown-
er, is here, our distinguished Secretary of Agriculture, and I also
want to point out that I think one of the foremost experts in this
whole area is with us today, Mr. Paul Johnson, who is director of
the Iowa Department of Natural Resources. He is former chief of
the USDA’s Natural Resource Conservation Service. He is a former
state representative and a long-time, well-known conservationist
throughout the Nation, again also a long-time personal friend.

I just wanted to make those opening statements, Mr. Chairman.
This is an issue that again I think a lot of people thought we just
passed the Clean Water Act and we could move on. But there are
all new sources of pollutants and nutrients entering our water that
we had not anticipated 25-years ago.

I believe we have to come up with comprehensive new ap-
proaches to some of these point source and nonpoint source pollu-
tions. I believe we have to put more incentives in for farmers to
practice better conservation practices. That is why I have intro-
duced the Conservation Security Program that would provide direct
payments to farmers on a voluntary basis to encourage them to
practice better conservation methodologies.

I think the voluntary approach is one that has worked in the
past with the Water Quality Improvement EQIP program. Both of
them have shown their worth. And, I think this is going to be one
very major element.

The second is to provide, I think, some national standards for
run-off from some of our large feedlots. We still have a patchwork
quilt from state to state and area to area as to what we are allow-
ing in terms of run-off from these large confinement operations.

I have been watching the growth of these large animal feeding
operations and they use the word “confinement.” I think that is a
pretty loose term. They do not really confine the run-off that much
and we are seeing a lot of it polluting our waterways, our under-
ground water, some of our underground wells, and I think we are
going to need some national standards on that, which we still do
not have.

So those are just my thoughts on that. Again, Mr. Chairman, I
appreciate your having the hearing and again ask that my state-
ment be made a part of the record.

The CHAIRMAN. Thank you very much, Senator Harkin.

Senator Lincoln, do you have an opening comment?

STATEMENT OF THE HON. BLANCHE LINCOLN, A U.S.
SENATOR FROM ARKANSAS

Senator LINCOLN. I do, Mr. Chairman. Thank you so much and
thank you for allowing us to have this hearing today.

I will really cut right to the point. In this issue, as it has evolved
in my state, it just does not seem to make a whole lot of common
sense to add an unnecessary regulation on our nation’s private
landowners, who are already conducting responsible harvesting of
their own private timber. And this is in regard obviously to the
timber industry. I know you have been talking about some of the
agricultural aspects of it, as well. It is not economically sound and
it is not good for the environment we are seeking to protect.
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There are already many, many state and Federal regulations, as
well as best management practice guidelines in place, to limit and
control nonpoint sources of pollution. I fully support the Best man-
agement practice(s) [BMP] guidelines already instituted in many
industries across the Nation and especially in our private forestry
industry and think we should be promoting them as much as pos-
sible.

In fact, I believe I am correct in saying that the Environmental
Protection Agency supports these programs, as well. They have ap-
proved forestry BMP programs in Arkansas and in many other
states as an acceptable solution to the problems of nonpoint source
pollution. They have been working effectively in our state and in
many other states.

In Arkansas over 85-percent of our private forest landowners vol-
untarily follow these BMPs to strictly limit and in many instances
eliminate the discharge of pollutants from forestry activities. I just
would like to reiterate that point. Eighty-five percent of Arkansas’s
private landowners are voluntarily spending time and money to en-
sure that when they harvest their timber, they do not unneces-
sarily disturb or harm the environment. That is a pretty good track
record—85-percent participation on a voluntary basis.

It simply makes sense to do so. I mean after all, they have to
live on that land and drink the water, too. So they are interested
in making sure that they are preserving and operating under good
conservation measures.

I have introduced a bill that takes these facts into account. My
bill, S. 2041, promotes the continued voluntary implementation of
BMPs by eliminating any potential new Federal regulatory burden
from being placed on private forest landowners.

Many silviculture activities that benefit the environment, such as
conducting responsible harvesting and thinning, voluntarily follow-
ing best management practices, and promoting reforestation, will
actually be discouraged by the proposed regulations.

I wish we did not have to resort to legislation to statutorily en-
force what the Congress originally intended in the Clean Water
Act, that the EPA has jurisdiction over point sources of pollutants
but not nonpoint sources. But, Mr. Chairman, it seems that we
have no other choice or that this is one action we have to take in
order to find a resolution elsewhere. Simply put, my bill statutorily
exempts forestry nonpoint sources of pollutants from the EPA’s
point source regulations.

Having said all that, I want to reiterate that I want to find a
sensible solution to the problems of maintaining clean water. I
have introduced my bill to statutorily ensure that forestry sources
of nonpoint pollution remain so and there should be an easier way
to go about this.

Certainly we can come up with a better solution than to have to
step in and statutorily limit the EPA’s authority. I think it has
been shown through the good work of the forestry industry what
they have done with the BMPs, that we can reach the goal of main-
taining clean water through education and implementation of vol-
untary programs for nonpoint sources and not through mandatory
permitting for nonpoint sources of pollution. Why would we want
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to implement what has been described at best as a confusing, un-
predictable extension of the TMDL regulations?

The Arkansas Department of Environmental Quality, which I
might add has full EPA delegation for all of its water permitting
programs in Arkansas, has stated publicly that they do not have
the capability or the manpower to implement these new TMDL reg-
ulations. Furthermore, they have also negotiated with the EPA and
the forestry industry to create an agreement on implementing
nonpoint source pollutant controls.

I would just like to restate that the state of Arkansas has an
EPA-approved method of limiting nonpoint sources of water pollu-
tion. I would think that, that would be enough for us. I would hope
that it could be. In trying to encourage, as oppose to mandating
what we want to see happen in terms of conservation, it is cer-
tainly going to, in the long term, come up with better results.

To exacerbate things, there is a lawsuit currently pending in Ar-
kansas by the Sierra Club that would expand Arkansas’s 303(d)
listed waters to around one-hundred-ninety waters. That would al-
most quadruple Arkansas’s current fifty-one-stream segments on
the 303(d) list covering eighteen different rivers and streams. So it
would seem to me that this lawsuit, along with this regulation,
would essentially require a point source water permit for normal
timber operations over almost our entire state of Arkansas. This
just seems to be a bit excessive. It does to me and I hope that oth-
ers with EPA and the Department of Agriculture and the Chair-
man and my colleagues might see some of that excessiveness so
that we could come about with a solution.

Mr. Chairman, I am sorry to have taken so much time and I will
finish by saying that I agree that we need to do all that we can
to ensure that our nation’s waters remain clean and usable for
many generations to come. I am a mother, as well, and I want to
see that happen for my children, too. But I do not believe that at-
tempting to regulate nonpoint sources of pollutants as a point
source is the way to do that. Simply requiring point source permits
for nonpoint sources of pollutants will do nothing but overburden
the state and Federal regulatory agencies, as well as the farmers
and foresters required to follow the new regulations.

In the end, Mr. Chairman, these new rules get us nowhere closer
to a cleaner environment than we would get from a voluntary pro-
gram. They become unnecessary and certainly unreasonable in the
entire scheme of what we are trying to accomplish.

So thank you, Mr. Chairman, for holding the hearing and I ap-
preciate and look forward to visiting with my colleagues who will
be witnesses and testifying. Thank you.

The CHAIRMAN. Thank you very much, Senator Lincoln.

The chair would like to call now our distinguished witnesses
from the administration, first of all, Ms. Carol Browner, Adminis-
trator of the Environmental Protection Agency. She will be accom-
panied by the EPA Assistant Administrator for Water Chuck Fox.

Let me ask Ms. Browner, I am not certain of the arrangements
made with staff. Do you wish to testify by yourself or would it be
permissible to have the Secretary of Agriculture—in that case I will
call the Secretary of Agriculture simultaneously. Deputy Secretary
Richard Rominger, as often is the case, is accompanying him, and
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the Under Secretary for Natural Resources and Environment
James Lyons.

Let me just take this moment to say that the last time we were
all assembled, as I recall, was at the USDA. It was a summer pro-
gram involving the President of the United States and on that oc-
casion he was generous in commending an article which James
Woolsey, former Director of the CIA and I had written for Foreign
Affairs Magazine of a year ago January in which we, in essence,
said that OPEC might strike again and that we really ought to try
to take some thoughtfulness about biomass research. Our commit-
tee has taken favorable action on that bill. We are hopeful the Sen-
ate as a whole may do so soon because this does offer an avenue,
not for a solution of the current problem or the future ones that
may be before us, but a significant way in which the agricultural
and environmental communities, both parties, the President and
the Congress could participate in a constructive solution.

So I appreciated your asking me to be with you on that occasion
and we are grateful that you are with us today.

At this point I would like for you both to testify. Because your
testimony is very important, we will not put a limit on it. You have
had this process before and know that it is helpful to some extent
to summarize your comments because I know there will be ques-
tions and maybe even some dialogue between the two of you.

First of all, Administrator Browner.

STATEMENT OF CAROL BROWNER, ADMINISTRATOR, ENVI-
RONMENTAL PROTECTION AGENCY, WASHINGTON, DC., AC-
COMPANIED BY CHUCK FOX, ASSISTANT ADMINISTRATOR
FOR WATER, ENVIRONMENTAL PROTECTION AGENCY

Ms. BROWNER. Thank you, Mr. Chairman and members of the
Committee. We are very pleased to be here today. I am particularly
pleased to be joined by Secretary Glickman and his colleagues, with
whom we work very closely on any number of important issues,
issues important to the agricultural community, the forestry com-
munity, and environmental and public health protections for the
people of this country.

We appreciate the opportunity to talk to you about what we be-
lieve is one of the most important steps that we can take to ensure
the goals of the Clean Water Act, actually goals that were antici-
pated by the Congress in a bipartisan manner almost 30-years ago
now. Those goals, quite simply put, were to ensure that the people
of this country would have clean water, they would have water that
is drinkable, fishable and swimmable.

We have made a lot of progress and it is progress we should all
be very, very pleased with. When the Clean Water Act was first
passed in 1972 and working with this committee and other mem-
bers of the Congress over the last 7-years, we have made tremen-
dous progress. Behind us are the days of rivers catching on fire, of
lakes dying slowly. Today, without a doubt, our waters are cleaner,
thanks to a team effort—Federal, state, local governments working
with industries, individual stewards of the land, farmers, ranchers
and forest managers.

But it does not mean that all of our problems have been solved.
An overwhelming majority of Americans—218-million—still live
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within 10-miles of a polluted water body. Over 20,000 water bodies
do not meet water quality standards, standards that have fre-
quently been set by the state government. We certainly still have
work to do and, Mr. Chairman, I appreciate your comments and
other members of this committee recognizing that there is still
work that remains to be done.

As we all know, the proposed revisions to the water pollution
control program that EPA has put forward were designed to help
us solve the remaining water quality challenges and problems that
we face. The program is called the TMDL program and I think ev-
eryone knows but I think it is worth reminding all of us what
TMDL stands for—total maximum daily load.

As a practical matter, what a TMDL is, is a pollutant budget for
a specific river, lake or stream. It looks at the individual river. Not
all rivers are treated the same but individual rivers, individual
lakes, individual streams, and it determines how much more pollu-
tion needs to be removed from that river, lake or stream to ensure
that water quality standards are met. It is a very, very sensible
way to do the final work necessary to ensure clean water for all
people in this country. A TMDL is essentially a quantitative meas-
ure of what it takes to achieve water quality goals.

The TMDL program is led by states and communities because
they are in the best position to make the decisions as to how to re-
duce the remaining pollution, how best to achieve the water quality
standards and the water quality goals.

The proposal which EPA put out was many, many years in devel-
opment. While the public comment period has closed recently, we
have not yet made any final decisions. And Mr. Chairman, again
let me thank you for calling this hearing at this point. This is ex-
tremely valuable to us as we review all of the comments we have
received, as we continue in the dialogue with USDA and others.
And we do hope to finalize this proposal sometime this summer.

Let me give you my personal assurances that we are going to do
everything we can to incorporate many of the ideas that we have
heard from these hearings so that we can produce a program that
will best serve the interests of all of the American people.

Now the concept of TMDLs or the concept of a quantitative ap-
proach is not untested. Recent history tells us that the quantitative
approach will, in fact, achieve significant results. I just want to
give you one example. I have others, but let me give you one exam-
ple—the Great Lakes.

In the late 1970s our fresh water treasure known as the Great
Lakes were in tremendous danger. That was widely accepted, both
in the Great Lake states but across the country. And so our Nation,
our friends in Canada, the Great Lake states, we all came together
and we developed quantitative pollution targets. How much pollu-
tion did we need to get out of the Great Lakes to restore the Great
Lakes?—very, very similar to what a state would do in a TMDL
program.

What has happened? The Great Lakes are absolutely on the re-
bound. We have a plan. We are working in partnership with states,
with communities, with industry, with farmers, and the Great
Lakes are on the rebound. Similar efforts are reviewing the Chesa-
peake Bay, the Long Island Sound.
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Successes like these led EPA to convene an advisory committee
several years ago to take a hard look at the TMDL program and
to develop recommendations for improving it, to look at what we
had learned and to see if we could not incorporate those tools, that
knowledge, into a program that other states could then take advan-
tage of.

The advisory group was a diverse group and I will tell you some-
thing—they did not agree on everything. There was lots of discus-
sion, lots of different points of view. But it is their recommenda-
tions that formed the basis for the program proposed by EPA last
summer.

Mr. Chairman, I look forward to discussing with you and the
members of the Committee these changes in more detail, but let
me just say one thing in closing. This proposal was intended to
honor and reflect what makes this program so effective to begin
with. And, as Senator Lincoln pointed out, it is the work of the
states that has made this program so successful thus far. Nothing
in our proposal should be construed to change that and if it has
created that impression, then we will fix it because we know that
this work, at the end of the day, will best be done state by state.

When we finalize this program this summer, I think it will be
very clear to make sure that everyone understands what the pro-
gram will not include. Very quickly, our proposal, nor will the final
program require a Clean Water Act permit for nonpoint sources of
pollution. Let me say that again. No Clean Water Act permit for
nonpoint sources of pollution. This means that there will not be a
Clean Water Act permit for the vast majority of silviculture oper-
ations—not all, but the vast majority. It will not create a program
run out of Washington. It will allow the states to set the goals, to
write the plan, to implement the plan.

Finally, let me mention that the administration does have a
budget pending before Congress that seeks additional funds for the
states, as Senator Thomas spoke to the need for funding. We are
specifically asking in the EPA budget for an increase of $45 million
for TMDL development by the states. This would be a base of $110
million, so a significant increase in funding for the states.

In addition, we are seeking an increase in nonpoint source pollu-
tion grants of $50 million on a base of $200 million, again money
for the states. Mr. Chairman, you have our commitment that we
will work with all parties as we seek to finalize this program.

The 1972 Clean Water Act set an ambitious national goal of fish-
able and swimmable. We can achieve it by working together.
Thank you.

[The prepared statement of Ms. Browner can be found in the ap-
pendix on page 56.]

The CHAIRMAN. Thank you very much, Administrator Browner.

Secretary GLICKMAN.
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STATEMENT OF HON. DAN GLICKMAN, SECRETARY, UNITED
STATES DEPARTMENT OF AGRICULTURE, WASHINGTON, DC.,
ACCOMPANIED BY RICHARD ROMINGER, DEPUTY SEC-
RETARY OF AGRICULTURE; AND JIM LYONS, UNDER SEC-
RETARY OF AGRICULTURE FOR NATURAL RESOURCES AND
ENVIRONMENT

Secretary GLICKMAN. Thank you, Mr. Chairman, Senator Harkin,
Senator Lincoln. I want to thank you for inviting USDA to appear,
along with my colleague Carol Browner. With me, today are, if
Deputy Secretary Rominger and Under Secretary Jim Lyons.

We share EPA’s commitment to cleaning the waters of the U.S.
and building on successes reducing water pollution over the past
several decades. But to some degree, those accomplishments were
the easy part. The remaining pollution concerns, as highlighted in
the President’s Clean Water Action Plan which Administrator
Browner and I helped to prepare, are so-called nonpoint sources of
pollution such as soil erosion, urban run-off, pollutants from animal
feeding operations and other sources that do not come from a sin-
gle, simply-identified source. Addressing these nonpoint sources of
pollution is the great challenge that remains to further improve our
waters to make them fishable, swimmable, and potable.

To accomplish these next steps in cleaning our waters will take
a concerted effort from farmers, ranchers, and forest landowners,
as well as urban and suburban residents. Notwithstanding all the
work that remains, farmers, ranchers, and foresters have been
working for years to reduce the effects of their operations on water
quality. Much has been done in this regard using many of the con-
servation tools that Congress and the department wrote into the
previous three farm bills.

I do not have to restate them all but we have the Conservation
Reserve Program, the Wetlands Reserve Program, and the Con-
servation Reserve Enhancement Program. They have helped im-
prove the waters of Chesapeake Bay, salmon habitat in Oregon and
Washington, and drinking water supplies for New York City. The
President’s budget has requested $1.3 billion above currently au-
thorized levels to bolster our agriculture conservation programs.

I am proud of agriculture’s and forestry’s contributions to the Na-
tion’s efforts to clean our waters, while recognizing that we can and
should do more. The question is how should we proceed with our
efforts to reduce nonpoint source pollution and what additional
tools are needed to realize further gains?

I believe we must proceed carefully and thoughtfully. As you
know, American farmers and ranchers have for the last 3-years
suffered from rock-bottom prices, shrinking global demand, record
worldwide production, and a slew of natural disasters. Simply put,
as you know, Mr. Chairman and so does Senator Harkin and Sen-
ator Lincoln, farmers are under extraordinary financial distress
right now and more than ever, they need clear and understandable
information about how any new proposed regulation might affect
their operation.

The proposed rules are for some folks confusing, and in the agri-
culture community we have heard that—they are confusing. The
language of the draft rule is complex and frankly, it would present
a challenge to any expert on the issue. By its very nature, these



13

rules are complicated because they deal with technical aspects of
pollution control.

But first and foremost, farmers need a clear statement of how
the proposed rule would affect them. Farmers demand clarity and
I think they can deal with a lot of things but what they do not need
is more uncertainty out there. And I think this is something that
Carol and I are working on very, very closely and she understands
that better than almost anybody else that I know.

I do want to clarify the situation regarding the department’s po-
sition on these proposed rules. On October 22, 1999, Under Sec-
retary Lyons sent a letter to Administrator Browner commenting
on EPA’s proposed rules. Senator Thomas referred to that. The let-
ter had not, however, gone through departmental clearance. And,
more importantly, I never reviewed it.

Accordingly, it does not represent USDA’s official position. Now
I will be talking about the content of the letter, which I generally
agree with, but the fact is that substantively, that letter did not
go through our formal clearence process. And I would have sent a
different tone if I had seen that letter.

The fact is that we are working together—USDA and EPA—on
this issue very closely. Some are using the letter to drive a wedge
between USDA and EPA on the issue and the letter unfairly ques-
tioned the EPA’s interpretation of its own legal authorities. Let me
make clear: I have enough problem with USDA’s legal authorities,
let alone to comment on EPA’s legal authorities, particularly as
they relate to that agency, which has been charged by Congress to
implement the Clean Water Act. So that is something that in the
letter I just thought was inappropriate and I thought I would men-
tion it to you.

I do have concerns about the proposed rule but I believe adjust-
ments can be made without undermining the intent or the letter
of the law. We have formed an interagency group with EPA to
work through our concerns. The group has been meeting regularly.
It is making progress and I want to make it clear that EPA has
been more than willing to work with USDA in dealing with the
problems that we are raising and I will talk about today a little bit.

For example, number one, and Senator Lincoln talked about this,
I believe the rules should recognize the best management practices
of America’s farmers and ranchers and give necessary credit to
those best management practices in the rule. I think the rule
should be more clearly constructed and minimize adverse effects,
where possible, on agricultural and silvicultural operations. And
third, it should allow for reasonable time frames for planning and
implementation.

I want to take a moment to summarize our major concerns. First,
the rules should recognize the voluntary conservation efforts farm-
ers and ranchers and timber companies are practicing on the land.
The rule should clarify that a farmer’s best management practices,
such as a streamside buffer on farm and forest land, will be taken
into account when determining how to best meet clean water
standards. The fact is over the years, the Natural Resources Con-
servation Service [NRCS], and other agencies within USDA have
been spending millions of people-hours and hundreds of millions of
dollars to help farmers and ranchers and foresters do the best job



14

they can to make sure that the soil and water is protected, and
those efforts have produced profound positive effects on the country
and the landscape. And these practices, which continue with the
technical assistance of NRCS, must be continued.

I do not want to see farmers confused into believing that those
practices would become subordinate to a regulatory approach, ex-
cept maybe on the most dire circumstances where nothing is being
done by anybody.

Second, the EPA should provide comprehensive cost projections
of the impact of the proposed rule on agriculture and silviculture.

Third, the rule should clarify if and when the process would
apply to discharges from silvicultural activities. USDA and NRCS
knows what works well in implementing, especially the Forest
Services does, what works well in implementing TMDLs in forested
watersheds and the rules should reflect our field experience.
USDA’s partnerships have shown that an adaptive and collabo-
rative TMDL process that relies on best management practices and
monitoring often has the best chance of efficiently attaining water
quality standards.

What we have found over the last 50- or 60-years is by actually
working with people, giving them the technical assistance and the
resources, they will actually do the best job of anybody in maintain-
ing their land.

Finally, we are concerned about the science being used in assess-
ing and attributing the effects of nonpoint source pollution. Theo-
retical models have a high level of uncertainty and there are gaps
in the data regarding what is natural background pollution versus
what is caused by human actions. So these are issues that we need
to work very, very closely together on in order to create rules which
are clear and science-based.

We believe education and partnerships are going to play decisive
roles in efforts to improve water quality. The proposed rule should
be fair, clear, and provide farmers particularly with great certainty.
With this in mind, we are diligently working with the EPA to re-
solve our concerns and I am confident, in fact, that we can do this.

So Mr. Chairman, I thank you for this opportunity to appear be-
fore your committee and we look forward to your questions.

[The prepared statement of Secretary Glickman can be found in
the appendix on page 74.]

The CHAIRMAN. Well, thank you very much, Secretary Glickman.

Ms. Browner, let me make a comment, to be followed by a ques-
tion on the legal authority issue that I raised in my opening com-
ments. This comes, and I always hate to reduce these arguments
to anecdotal, almost parochial situations, but Senator Lincoln has
raised this in her testimony, as have others.

During this winter season we have harvested on our farms some
poplar trees that apparently were in the way of what we thought
were higher value trees. Most people in Indiana know that, that we
are interested in this, so when these activities come I have seen
forestry people from all over our state who know that I am involved
in the business and believe we ought to be concerned about this.

The thing that caught their concern especially was this issue
that you raise, that most people in silviculture would not be af-
fected by that. Yet in a hearing in the New England EPA Region
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I at Concord, New Hampshire on December 17, Mr. Kraft said that
“Ultimately, it will be left to the states, but we would have to ap-
proach each request for a permit to conduct a logging or logging-
related activity to assure it wouldn’t harm the water.” That was
very site-specific and rather inclusive.

As a followup, in a more general case, essentially some have
cited the 1977 DC. Circuit Court opinion of National Rural Devel-
opment Council [NRDC] versus Costle in which the ruling was that
EPA has no authority to pick and choose which point sources to
regulate based on whether they are significant contributors. That
is a problem. In a way, Mr. Kraft, whether he was right or wrong,
was consistent apparently with the 1977 case and, quite frankly,
this is what drives much of this argument.

One of the reasons we are having the hearings is not only the
problems that Senator Thomas raised, and he has some very large
foresters. Western state problems are very, very substantial. But in
Indiana, we do not have very many large foresters. Maybe Senator
Lincoln has some of both, for all that I know. But in any event, this
general discussion has struck some fear in the hearts of almost ev-
erybody if you have five acres or upward if you are talking about
everyone and the inability of EPA to pick and choose, despite the
assurances you have given.

So with all of that build-up, what do you have to say about the
illegal authority? How can you pick and choose? What reassurances
can you give to foresters all over the country of various sizes?

Ms. BROWNER. First of all, as Senator Lincoln pointed out, the
vast majority of states today run the clean water program on a day
to day basis in their state. We are not involved on a day to day
basis. We are not involved in permitting decisions on a day to day
basis. Nothing in this proposal changes that. States would continue
to do the job that they have been doing.

The TMDL is an opportunity for a state to develop a plan that
reduces the remaining pollution that needs to be reduced. It is up
to the state to decide where those cost-effective reductions can be
found. We have tried to be clear, and I am now completely con-
vinced that we have failed to be clear, but we tried to be clear that
when a state develops a plan, a TMDL plan, they could give credit
for BMPs for voluntary—I will read you the language—“voluntary
and incentive-based actions may also be acceptable measures of
reasonable assurances,” and it goes on and on. This is in the FED-
ERAL REGISTER. This is what we said when the proposal went out.

So in other words, as a state develops a plan and they know they
have to get so many pounds of nitrogen out of the water, out of the
stream to make it healthy, they go back and they look at the
sources of nitrogen and they say we can get so many pounds from
this industrial source, we can get so many pounds from another
source, and our best management practices among the forestry ef-
forts in our state will get us this many. No permit would be re-
quired in that instance. They have a plan. They have reasonable
assurances for getting the pollution reductions. They move forward
with implementing the plan.

The vast majority of forestry activities would not require permits
and I want to be the first to say that we think forests are good for
water quality and that we think there are tremendous things going
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on across the country already in the forestry industry that are en-
hancing water quality.

Can I just give you one example of something that we think is
a great success? The Simpson Northwest Timberlands. EPA and
the State of Washington reached an agreement with the Simpson
Timber Company, a large operation, as I understand it, to develop
and approve a TMDL implementation plan for 250,000-acres of pri-
vate forest land, which includes 1,400-miles of streams. We worked
it out. It is doable.

Another example is in the Chesapeake Bay. There were some
very serious problems in the Chesapeake Bay that were occurring
because of some activities upstream. This was actually a program
we did, I think, with the State of Maryland and the Forest Service
to go back in and restore some riparian forest buffers. And because
of this 60-acres of restoration, we are now getting 4,000-pounds of
nitrogen reduction, 500-pounds of phosphorus and 100-tons of sedi-
ment reduction per year.

These are the kinds of best management practices that are al-
ready occurring in the country. You probably have them in each of
your states. This is what we think should occur. We do not want
to do anything that stands in the way of that. And if our proposal
somehow or another has confused people, then we will fix it be-
cause we think that is one of the best tools we have for cleaner
water at this point in time.

The CHAIRMAN. Well, it is a critical point and a very comprehen-
sive and thoughtful answer. As you say, you are still formulating
and you have commended the timeliness of the hearing to hear
what you need to consider, and I think this is an area which you
recognize as really very, very critical, given the legal precedents as
well as the concerns that are persuasive.

Secretary Glickman, you have mentioned Secretary Lyons’ letter
on October 22, and the fact that although you did not sign off, you
share many of the views. My understanding is that many profes-
sionals in USDA were deeply concerned about EPA’s proposals,
that Secretary Lyons was not acting simply in a fit of creativity,
that he was sort of bringing those concerns to the fore.

Secretary GLICKMAN. It was certainly not in a fit, but I do not
know about creativity or not.

The CHAIRMAN. Subsequently they have been more broadly
shared. I do not want to berate the issue of why the consultation
and coordination between the two agencies did not occur perhaps
as much as it might have before then. Your assurance today is that
whatever that might have been, it now is very intense and you
both are here today, which we appreciate.

Secretary GLICKMAN. That is correct.

The CHAIRMAN. And that is important. At least in your full testi-
mony you have stated that EPA should provide a comprehensive
cost projection of the impact of the proposed TMDL rule on agri-
culture and silviculture. My concern is that probably you and the
department ought to produce such a thing, to give at least from the
standpoint of American farmers and ranchers, some idea of what
you project the problem is. It could be a cooperative one but I just
sense that those of us who are involved in the agricultural side of
this would like the views of the professionals from the USDA as
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to what is involved as all this hearing record is finally being put
together and we begin to banter this about.

Now, it is not an academic problem. As we have collected testi-
mony for this hearing, the cost estimates range so widely as to be
almost an astronomical difference, and that is unsettling in terms
of a public policy situation. So without going into histrionics about
how far apart we are, I would just ask you to zero in on that
project.

Likewise, with the Conservation Reserve Program, it would ap-
pear if USDA accepts more than 1.5-million acres through the re-
cently concluded regular signup, it might encroach on the water
quality acreage reserve. Now, this has been an important point
with the Committee and with you with regard to the Conservation
Reserve Program [CRP] program because the Clean Water Act Ac-
tion Plan of 1998 was to hold back 4-million acres under the CRP
enrollment cap for continuous signup.

Now, red flags may be down there at the department sort of un-
derstanding that we are getting close, I think, to the limits there
but would you review that? Give us some assurance that the plans
we already think were in operation that are certainly pertinent to
what we are talking about today are not in the breach here.

Secretary GLICKMAN. We will. And again this is one of the con-
cerns that has been expressed by our technical people, that here we
are bidding in a lot of land in problem areas and taking it out of
production for a long time and we do not want to see those efforts
unnecessarily disturbed, and I do not think they need to be, but
that is part of the review process.

The CHAIRMAN. One of the reasons that the CRP and the farm
bill’s aspect of that, that has been widely commended is that there
were very important point totals given for these environmental as-
sets that were to be preserved, so this is another one of those
points. You have made proposals elsewhere, in other fora, about
CRP and additional things we might do.

Secretary GLICKMAN. Right.

The CHAIRMAN. And I have commended many of those thoughts,
but even at the same time, we do not want to undo that which
seems to be very useful.

Let me, for the sake of the record and my enthusiasm over Mr.
Kraft’s testimony, which is about to occur, I gave him the title of
the EPA Administrator Region I. He was not the person who testi-
fied in that region but he does mention that testimony in his testi-
mony today, so just for the sake of the record I would like to clear
up who said what.

Senator Harkin?

Senator HARKIN. Thank you very much, Mr. Chairman.

I will kind of cut to the quick on this perhaps a little bit in terms
of silviculture. There is testimony I read that is going to be given
later by Mr. Adler—I was reading his testimony and he said obvi-
ously the forest industry is fearful that these new proposed regula-
tions, if implemented, would have some economic impact on them.
He said clearly that is going to be the case in many instances.

Again it seems to me that when you are talking about forestry,
just as you talk about agriculture, that there can be point and
nonpoint sources of pollution coming from them. I am wondering if
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you are thinking in terms of the proposed regulations as treating
all forest operations as point sources of pollution. I do not know
what you are thinking there. Or is this going to be maybe yes in
some cases and no in other cases? Maybe you could explain that
for me a little bit, Ms. Browner.

Ms. BROWNER. You are exactly right. There are some activities
that generate a point source discharge and there are other activi-
ties which, quite frankly, do not.

The way the statute was set up, and I think the easiest way to
think about it is that EPA, nor the states, can require a permit for
nonpoint source runoff. A permit can be required for point source,
and clearly we would all agree for industry, for large cities, for
stormwater, and for those activities that significantly contribute to
the detriment or the degradation of a water body.

So it is conceivable, and when we talk about the vast majority
of silviculture activities would not require any kind of permit, I
think we all know there are bad actors. We all know that, in every
industry. It is unfortunate. There are the leaders, there are the
people who are the visionaries, and then there are the bad actors.

I want to be clear. We are quite sure that there will be those out
there, the bad actors, who are conducting their business in such a
way that it is a point source that is contributing to the degradation
of a stream and therefore the state can require them to get a per-
mit. We believe that is a relatively small number of companies and
that for the vast majority, the kind of best management practices
that are in their own interests, that they are already engaged in,
will be what they simply continue to do.

But for nonpoint sources, and we will provide, Mr. Chairman,
with your permission, for the record a letter we sent to Senator
Baucus yesterday in an effort to once again clarify this, we are very
clear for nonpoint sources we cannot require a Federal permit, pe-
riod. The Clean Water Act did not give us that authority. Nor
would we be asking for that authority.

[The information referred to can be found in the appendix on
page 245.]

Senator HARKIN. I think that outlines and cuts to the quick of
what we are talking about. The only thing that is sort of left dan-
gling there is definitions. How will you spell out in the new regula-
tions how you are going to decide what is point and what is
nfgnpoint? I mean obviously there are the clear instances we know
of.

Ms. BROWNER. That is right.

Senator HARKIN. Then there are some that maybe get into gray
areas. How are you going to provide some distinct lines so people
know whether or not they are engaged in point source-type activi-
ties that could contribute to point source pollution?

Ms. BROWNER. I think that your comment is very on target. It
is something we agree that we need to make clearer in the final
program. I think that it is fair to say, and Secretary Glickman said
this is not easy stuff. It will be easy, I think, out in the field, but
what we have to write down to jump through all of the hoops that
we are required to in creating a program and to try and reflect all
of the debate that we heard makes for very difficult reading. I am
the first to admit that.
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I think there are several areas where we have heard repeatedly
that we probably could have said it more clearly; we probably could
offer more examples so that the states, when they develop their
programs—I mean let me remind you, and this is the second point
I would simply make—EPA does not write these. The states go out
and write the TMDLs. They decide where the best place is to get
the reductions from. They decide how much credit they can give to
best management practices. That is done by the states, but clearly
we need to give better guidance to the states on what they should
be giving credit for, on what the definitions are, and I think your
point is extremely well taken and it is something that we need to
work with USDA and we would be happy to work with this com-
mittee and others to try and fix in the coming months.

I think we can fix it. I think we have learned a lot in these public
hearings and it is something we need to fix.

Senator HARKIN. I wanted to focus on the forestry issue a little
bit because I think that is really where you are going to get a lot
of the rub on this.

Ms. BROWNER. Yes.

Senator HARKIN. Obviously row crop farmers now are fearing
that wait a minute; if you can broaden this point source solution
that broadly, then maybe they will be affected by it, too. So I think
there is more than a little bit of legitimate fear from row crop
farmers.

Now having said that, to the extent that we can continue down
the road that Secretary Glickman has so courageously, I think,
structured, and that is a combination of different approaches—the
Conservation Reserve Program, extending it along the boundaries
of waterways and making those longer-term-type permits—I think
that is a great way to go. Extending the strips—I forget what they
are called—the waterway strips and things that you have done in
the past

Secretary GLICKMAN. Buffer strips.

Senator HARKIN. Buffer strips—I could not remember the word—
the buffer strips, I think has just done great stuff out there, and
that has been very courageous, to take that step forward.

Second, implementing the voluntary-type programs. Now, I am
not an expert on forestry. I do not know a lick about it. But it
seems to me that what we have done in terms of the voluntary pro-
grams and what we are trying to do with the large animal feeding
operations might have some applicability over there in terms of
some standards, some national standards that we are doing in
large animal feeding operations but more in terms of providing in-
centives for farmers to conduct their own conservation practices.

I do not know if that is applicable in forestry or not. I just do
not know, but it is working in row crop agriculture.

I appreciate the department’s support of the Conservation Secu-
rity Program and the money that is in the budget this year for
that. I think that is going to go a long way toward again helping
our nonpoint sources of pollution in row crop.

I am just wondering if there is any such kind of thought in terms
of forestry, the type of incentive-based program in forestry that
would be voluntary and which again would be in their best inter-
est. I just do not know if that is applicable to forestry or not.
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Secretary GLICKMAN. Under Secretary Lyons may be able to com-
ment quickly on that.

Mr. LYONS. Senator, we do have similar programs to help private
forest landowners, private nonindustrial forest landowners in par-
ticular, and these are programs actually authorized, in part, by this
committee in the 1990 farm bill. One is the stewardship program,
the Stewardship Incentive Program, and those programs provide
funding to private landowners to help them put in place conserva-
tion practices to address water quality concerns, wildlife habitat
concerns, and the like.

Unfortunately, those programs have been woefully underfunded,
worse so than the conservation programs. So we have had a dif-
ficult time getting traction, if you will, and getting those in place.
But where they have been put in place, we have had some substan-
tial success.

Senator HARKIN. One last thing, Mr. Chairman. I do not know
if I can stay for the entire hearing but I just wanted to say that
I am sending a letter to both of you today. “I just wanted to state
that I have strongly supported your agencies’ joint efforts on the
unified national strategy on animal feeding operations.”

“However unfortunately, with the release of the Draft Guidance
Manual and the Draft Comprehensive Nutrient Management
Plans, it appears that USDA and EPA are not fully working to-
gether as partners to develop an enforceable approach to address
the serious issue of impaired waters from feedlots.”

“So I am sending a letter to both of you today outlining my con-
cern that your current approach would lead to confusing regula-
tions for large, confined animal feeding operations.”

Again I thought we got off on a great start here a year or so ago.
I thought people were working together but I am wondering now
if we are starting to diverge here on the regulations that are being
developed. As I said, I do not need a comment. I will send the letter
tob%rou and I would appreciate your responding to it as soon as pos-
sible.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Harkin.

Mention has been made of Senator Baucus. He is unavoidably
detained in Montana on pressing business today but he has given
us a statement and his statement will be placed in the record along
with the opening statements of the senators.

[The prepared statement of Senator Baucus can be found in the
appendix on page 80.]

Senator Lincoln?

Senator LINCOLN. Thank you, Mr. Chairman, and thanks to the
witnesses, Secretary Glickman and Administrator Browner, for
being willing to come and visit with us, and I appreciate your offer
to work with us on this because perhaps there has been a great
deal of confusion, to the tune of at the first meeting we had in Ar-
kansas we had 1,500-people show up and the second meeting we
had 3,000-individuals show up.

Well, we are going to have another meeting in March and you
very graciously had your Region-VI EPA folks at the first two
meetings and I would encourage both you and the secretary, if you
could not attend, that you would send someone from Washington
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to be in attendance at that next meeting—I think it is March 7—
which would be very appropriate to answer some questions, be-
cause there is a great deal of confusion. I agree with you that
eliminating that confusion is absolutely essential.

Secretary Glickman mentioned one of the biggest problems for
agricultural producers is uncertainty. The variables that they had
to deal with. The fact is that I think that is the biggest problem
that we have with your regulation, is the uncertainty and the un-
predictability for both agriculture, as well as forestry.

I concentrate on forestry because the point, in fact, is forestry
has gone certainly in our state a great deal to try and work with
EPA and the PCNE, the other groups, to try and come up with
some really, really far-reaching opportunities to do best manage-
ment practices in conservation.

You make the comment repeatedly that these are things that the
states do. I would just add to that, that the states do not do these,
they do not set these regulations, nor do they put them into effect,
unless they get your approval. This is not something they act on
alone. The states do not go in one direction and EPA in another.
When they go through most of setting these standards, they are
things that they do in conjunction with EPA. It is not just some-
thing the states do, as I said, on their own. So I think it is impor-
tant to recognize that.

As we look at what the regs have put forward, maybe if you
could clarify some of the things here, a couple of questions that I
have. One, where you have a situation where you have a best man-
agement practice in place, has there been any consideration that
the regulations would only apply to states who do not have an
EPA-approved best management practices? Obviously——

Ms. BROWNER. You are not the first person to raise this and it
is certainly something we are willing to look at. In some ways it
fits back a little bit to Senator Harkin’s question in that what is
a best management practice? I think that is something we would
need to work out with the states.

Senator LINCOLN. You already you. You approve their plans.

Ms. BROWNER. We understand that; I understand that. And that
might be one threshold, but you may also have other states coming
forward with new types of best management practices; how could
we incorporate those? So that is something we are willing to look
at.

Senator LINCOLN. All I am saying is that in each state you either
approve or disapprove their environmental programs. They are not
acting on their own.

Ms. BROWNER. I am happy to spend some time explaining to you
what approve or disapprove means. It is not quite as black and
white, I think, as perhaps some may have suggested. It is a com-
plicated process that we go through in making the decision to dele-
gate and then in making sure that within a broad program like
clean water or clean air, that all of the components are working.
We would be happy to sit down and walk you through it.

But I think that the basic thrust of what I hear you asking is
in those instances where best management programs have been ap-
proved by EPA, how would we incorporate that into the states? Or
how would we allow the states to incorporate that into the TMDL
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program? And I think we are very open to that. We think it is a
good idea. We simply need to work with people to understand how
best to do it.

Senator LINCOLN. Well, I just know that if I am trying to teach
something to my children, it is much easier if I teach them the ben-
efits that they are going to get out of it and help them work to do
it themselves, as opposed to just applying more demands on them.

I think that in what you have done in the best management
practices has produced an awful lot of goodwill and conservation
and reaching the objectives that we all want to reach. I would hate
to see an unnecessary, overburdensome-type regulation. And as you
clarify it, maybe it will not be that way, and I hope that is the case,
and we would like to work with you on that.

We would like to just kind of get a few clarifications on the
TMDL regulations that you have put forward. Could the regula-
tions that you have out there be extended to encompass all of the
activities within the watershed of the listed water body, or will
they be limited to the properties adjacent to the list water body?

Ms. BROWNER. I am going to ask Mr. Fox to answer.

Mr. Fox. Senator, the way we have proposed the rule, it would
be limited only to those landowners and those properties that have
a documented water quality problem. In fact, the Agency, the state
or Federal agency, would have to make a specific finding that there
is, in fact, a problem associated with this landowner. We did not
envision at this time that it would be applied on a watershed basis.

Senator LINCOLN. So it is not your intent to apply it to the water-
shed basis; is that correct?

Mr. Fox. As we propose it, that is correct.

Senator LINCOLN. OK. The regulation as it deals with waters
that are not listed but are considered impaired, will this only apply
to the official 303(d) list of waters?

Ms. BROWNER. It only applies—maybe your state has some list
that we are not immediately familiar with. This applies to the
303(d) listed waters.

Senator LINCOLN. Only.

Ms. BROWNER. Some states have their own state processes in ad-
dition to the 303(d) and we would be happy to talk to you about
Arkansas. They may have something that we, off the top of our
heads, do not know. Someone seems to be telling us that, that may
be the case. But the intention is 303(d).

Senator LINCOLN. Your intent is to focus on a 303(d) list. OK.
Well, I might want some more clarification on that if it is possible.

Just in talking about the point and the nonpoint sources and, as
Senator Harkin mentioned, those definitions, in reading your pro-
posed rule and noting that you specifically go back to or specify
that certainly agriculture was not focussed in on in terms of defini-
tions until 1977 and 1987, where the specifics on return flows from
irrigated agriculture and agriculture stormwater were specified out
statutorily, but you go on down and when asked which silviculture
discharged would be designed under today’s proposal as source sub-
jects to the program, you state for the sources that were categori-
cally excluded previously—nursery operations, site preparation, re-
forestation and subsequent culture treatment—thinning, prescribed
burning, pest and fire control, harvesting operations, surface drain-
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age or road construction and maintenance—that categorical exclu-
sion from the definition of point source would be removed.

So in other words, you are leaving it up to a subjective decision
by yourself as to whether or not that is going to be a point or a
nonpoint source?

Ms. BROWNER. I am going to be very honest with you. We are
having a hard time understanding your question. We are happy to
try and answer it for you but I am happy—I was trying to make
sure I understood which section you were even in and right now
we are a little bit confused.

So Mr. Chairman and Senator Lincoln, if it would be appropriate,
we would happy to answer all of these in writing or to meet with
you individually. You just—I cannot understand what you are ask-
ing me at this particular moment.

Senator LINCOLN. Well, I just think it is important for us to
know how you have defined and what you have put yourself in the
position of being discretionary over in terms of point and nonpoint
sources.

Ms. BROWNER. We do not disagree but I think we need to know
which section you are in so we understand.

Senator LINCOLN. OK, I have the FEDERAL REGISTER right here
and it is just your answers that you have submitted from your reg-
ulations in the FEDERAL REGISTER and I will be glad to offer that
to you and have you answer them in writing.

I would just again encourage us all to work on something that
can be predictable and certain to the individuals that are dealing
with it. I would encourage you to come to some of the meetings
that we are subjected to so that you can give some of those answers
to the people who do feel an uncertainty in what has been pre-
scribed in the rule and regulation.

So, I think that is very important as we go through this because
there are a lot of people who are alarmed in the definitions that
have been provided and what has been done and also, I think just
in the past history of what EPA has done in many instances in
their interpretations and the way that they go about interpreting
the intent of what Congress is out there to do. So I would encour-
age you to work with us, please.

I will, Mr. Chairman, be glad to submit to the administrator my
questions in writing so if she would choose to answer them in writ-
ing, that is fine.

The CHAIRMAN. If the senator will put the questions in writing
we will ask the administrator to respond in writing on due reflec-
tion and have clarification.

Ms. BROWNER. Great. Thank you.

The CHAIRMAN. I know that you must leave in just a few min-
utes, Administrator Browner, so as a result, I am going to ask Sen-
ator Fitzgerald—he has a couple of questions that he wants to ask
whole both you and Secretary Glickman are here. Then Mr. Fox,
I understand, could continue onward if necessary.

STATEMENT OF HON. PETER G. FITZGERALD, A U.S. SENATOR
FROM ILLINOIS

Senator FITZGERALD. Thank you, Mr. Chairman.
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I appreciate both of you being here and I am wondering with the
Chairman’s dispensation, if I could not shift gears just a little bit.
We are so fortunate to have our distinguished Agriculture Sec-
retary and EPA Administrator on the same panel.

I wondered if I could talk a little bit about the ethanol program.
Administrator Browner, I know you have been kind enough to meet
with members of the Illinois delegation on this and we are hoping
to have a large meeting with House and Senate members with both
of you. I know we sent you a letter. We sent it actually to the
President. Maybe he has not sent it down to you. But we would
love to have that joint meeting. There are about 40-members from
the House and Senate who have requested a meeting with both of
you to discuss the reformulated fuel program.

But Administrator Browner, I was wondering; I am very con-
cerned about the viability of ethanol in phase two of the RFG pro-
gram. I was wondering whether the EPA is taking any steps to-
ward providing ethanol with a carbon monoxide credit so that it
could continue to remain the choice oxygenate, at least in Chicago
where it is heavily used and very popular. I do not know if you
would be able to comment on that.

Ms. BROWNER. Senator Fitzgerald, as I think I shared with you
and the Illinois delegation in I think it was two meetings we actu-
ally had, the administration, EPA was looking at the issue and
Senator Harkin, you are well versed on this issue of revapor pres-
sure, and that we would be making a proposal in terms of the re-
vapor pressure in light of a National Academy of Sciences report.

We had hoped to get that done a little bit sooner than we have
but it is winding its way through the Office of Management and
Budget [OMB] review process and will be shortly put out in the
FEDERAL REGISTER. So, we have taken into account the Academy’s
review and all of the issues as we understood them and we will
going out on a notice and comment in terms of the revapor pres-
sure issue.

Senator FITZGERALD. What you sent to the OMB, I understood
you sent something there regarding regulating MTBE as an oxy-
genate. Is that——

Ms. BROWNER. I am talking about Reid Vapor Pressure [RVP]
right now. I am talking solely about the RVP, which is in the RFG
round two program. That is all I am talking about.

Senator FITZGERALD. OK. Well, I appreciate that and we look for-
ward to talking to you about that.

Secretary Glickman, I understand the USDA has recently been
assessing the impacts of an MTBE phase-out and ethanol replace-
ment in the California market and I do not know if you have any
results of that assessment that you might be able to share with us.
I noted in Illinois, ethanol is 16-percent of the market for our farm-
ers’ corn and it is probably not that high in other corn states—Illi-
nois is the leading ethanol producer in the country.

But I wonder what effect might that have on farm income at a
time, as you pointed out in your testimony, that prices have hit
rock bottom and farmers have really been suffering across the
country?

Secretary GLICKMAN. I do not have a specific answer. I will go
back and ask our chief economist whether he has done any eco-
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nomic impact studies. We are working with EPA on the MTBE
issue. Obviously USDA has a great interest in the ethanol issue for
a lot of different reasons, much of which are compatible with yours.

Senator FITZGERALD. So that study is not yet completed, the eco-
nomic study?

Secretary GLICKMAN. Deputy Secretary Rominger will respond.

Mr. ROMINGER. I do not have the figure with me but I think our
chief economist did complete that study and it did show that if eth-
anol did replace MTBE, it would have an effect on the price of corn.

Senator FITZGERALD. And the farmers’ income. And that would
probably, in turn, have effects on the farm programs by reducing
the cost of the loan deficiency payments and the like.

Do you know if that analysis addressed ethanol’s ability to re-
place—the ethanol industry’s ability to replace MTBE in the Cali-
fornia market in 3-years, over 3-years?

Mr. ROMINGER. I think, as I recall, that the production of ethanol
would have to be increased but they felt that it was possible, would
be possible to increase the production of ethanol to be able to fill
that market.

Senator FITZGERALD. Well, I appreciate that opportunity to
switch gears a little bit.

Administrator Browner, did you want to add something?

Ms. BROWNER. Yes. I just thought it might be helpful to the Com-
mittee—I know this will be an issue of great interest to many. Ap-
proximately 2-weeks ago, 3-weeks ago, California did complete a
file, a submission to EPA seeking a waiver from the 2-percent oxy-
genate requirement in the Clean Air Act for the reformulated gaso-
line program.

Independently, California has passed a state law that effectively
bans MTBE, which is one of the oxygenates currently available
within California within—I might get the year wrong but I think
it is two to 3-years.

The waiver petition to EPA, the argument that California is
seeking to make, it is a very technical, highly modeled type analy-
sis that will have to be done but essentially they are suggesting
that the use of an oxygenate in their fuels—and remember, Califor-
nia fuels are somewhat different than fuels in the rest of the coun-
try; they have been in a different fuel program, given the nature
of their air pollution challenges—that the use of an oxygenate
could actually contribute to increases in some pollution parameters.

This is a technical question and they have provided to us all of
the modeling that they believe demonstrates that, all of these
things that are called inputs and outputs and I do not even under-
stand it after a while, and our technical people are now reviewing
it. It will take some period of time for that review. It is a highly
complicated computer-type review that has to be done.

When we complete that review, which will take us some time—
it could be months—we will then go through a notice and comment
process—FEDERAL REGISTER notice as to how we read the models
that California gave us, how they read them, if there is some dis-
agreement, what we believe the law allows for, and what we would
propose to do. Then we will take comment on it and then after the
comment period, we would make a final decision on whether or not
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California’s request for a waiver from the 2 percent oxygenate
would be granted based on legal and technical grounds.

Senator FITZGERALD. Will you be able to take into consideration
other factors, like the impact on farm income of the loss of that
kind of market, or do you have to do it—will you need some con-
gressional help to think in broader public policy terms?

Ms. BROWNER. I should point out the provision in the Clean Air
Act which California is relying on is a provision that has not, to
my knowledge—I do not have any air people; these are all water
people—to my knowledge is not a provision that has previously
been used.

I know this for a fact. EPA has never received a request for a
waiver from the 2-percent oxygenate. In terms of what factors we
are allowed to review, that is obviously something that everyone,
I am sure, will have a point of view on and we will be happy to
share with us.

I should say that we do believe that the Clean Air Act does cre-
ate that opportunity to seek a waiver, that there is no question in
our minds about the right of a state to apply for a waiver, that
Congress was clear in that respect. But in terms of what you have
to demonstrate and what kind of modeling is sufficient and what
kind of factors then get included in that analysis is something we
are currently working on.

Senator FITZGERALD. Well, we will look forward to continuing our
discussions with you. If you could keep in mind that meeting that
we are hoping to get—in fact, we wanted to have the Energy Sec-
retary there, as well, and maybe if the three of you could talk with
the House and Senate members who requested that meeting, I will
follow up on that. I think the letter was actually sent to the White
House.

So we will follow up with that and we appreciate very much your
hard work, both on behalf of the environment and on behalf of our
farmers. Thank you.

The CHAIRMAN. Just to try to bring some simplicity to what just
transpired, is it not the case that we had a debate on the Senate
floor in which the senator from California, Senator Boxer, and oth-
ers were talking about MTBE and the fact that this was unhealthy
for her state?

So the thought immediately arose—Senator Fitzgerald, Senator
Harkin and I all sort of shared this thought, that, in fact, if ethanol
could replace MTBE, this might be a good thing for clean air in
California, as well as farm income.

Now to that respect, Mr. Rominger has conducted a study, or his
colleagues, and they found that, in fact, it does have a price effect.
Predictably, if you send more ethanol to California, more corn goes
into ethanol and all the rest. It could relieve LDPs at another level
from which we are now talking, so there is another good effect
there, too.

Now as I understand, however, in this highly modeling effect you
are talking about, some people out in California have said hold on;
before you send all the ethanol out there, are there some problems
in the environment with the ethanol? In other words, as we are re-
placing MTBE, do we run into some other dilemmas? And we do
not know, and this is being studied, among other things. And, of
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course, those of us who are corn farmers find urgency in the study
coming to conclusion as rapidly as possible if the verdict is to be
a favorable one so we can move on.

Now it seems to me it would be helpful, and this is one value
of the senator’s question, of having this dual appearance today.
This is an EPA question; it is an agricultural question, I think, for
the common sense rules I just stated. Probably Secretary
Rominger’s study, which is there probably, not well known to any
of us, we need to exhume and sort of circulate. Likewise, some
state of play as to what is going on in California.

If it is this consideration by EPA and the modeling and the sev-
eral months, all of us keep this—we get it in fragments from time
to time. We have community meetings of environmentalists, corn
farmers, other advocates of ethanol.

And I suppose while we are at it on the ethanol situation, and
this comes just anecdotally likewise, given the price of corn, which
is low, the price of petroleum, which is high, a good number of peo-
ple have been wondering in a common sense way in America, has
the spread between the cost basis of the two narrowed? And the
answer is yes but the question is how much? And this is tremen-
dously interesting. We are getting answers all over the place. There
are sales in Nebraska that raise questions as to whether almost
parity has been achieved.

Now, people rushed in to point out no, that has not occurred as
yet; there is still a gap. But to the extent the Department of Agri-
culture can furnish this committee and therefore the rest of the
American public some really economist-based facts on this, why,
this is going to help the debate immeasurably, I believe, and take
it at least a few steps further.

Secretary GLICKMAN. We will make sure you get whatever stud-
ies we have.

Ms. BROWNER. If I might, Mr. Chairman, just in closing on this
particular issue, it is a difficult and a complicated issue. I want to
be very clear.

For a long time now, EPA has been concerned about MTBE. We
commissioned a blue ribbon panel. We have embraced the rec-
ommendations of that blue ribbon panel. We have called upon Con-
gress to help us address the problem and we would be—I think ev-
eryone in the administration remains very hopeful that, that oppor-
tunity could present itself and that we could all work together to
find an appropriate solution, given our concerns about MTBE.

I do not think there is any administration—President, Vice Presi-
dent, EPA, USDA, Department of Energy—that has done more for
ethanol. We are big, big believers in renewal energy sources and
in the role of ethanol. We also have a concern about MTBE. They
happen to be caught up in the same statute. It would be very, very
helpful, I think to all of us, if we could work together.

The CHAIRMAN. Excellent. Well, we thank the entire panel, espe-
cially the Administrator and the Secretary. It has been quite a de-
votion of your time today but you have been helpful to us and
thank you for coming.

The chair would like to call now a panel of state and private wit-
nesses, and this will include Mr. James A. Kraft representing for-
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estry. He is vice president and general counsel and secretary of
Plum Creek Timber Company, Incorporated.

Mr. Paul Johnson, representing state conservation agencies, is
the former chief of the USDA Natural Resources Conservation
Service, director of the Iowa Department of Natural Resources.

Third, Ms. Roberta Savage, representing water administrators, is
executive director of the Association of State and Interstate Water
Pollution Control Administrators.

Mr. Robert Adler, representing clean water network environ-
mental organizations, is professor of law and interim director, Wal-
lace Stegner Center for Land Resources and the Environment of
the University of Utah College of Law.

And Mr. John Barrett, representing agriculture, is a cotton and
grain producer from Edroy, Texas.

It is great to have all of you before us this morning. We will ask
for the sake of full discussion by you and the Committee, that you
try to limit your comments to 5 minutes. This will not be rigorous
in the event that this is impossible, because, as you noted, the
Committee has been liberal in terms of time to make sure we have
a full discussion.

Let me start in the order I introduced you. Mr. Kraft has already
been mentioned by me mistakenly in a role that he did not take,
as EPA administrator in Region I, but he did mention that testi-
mony, which was important, with our dialogue with the first wit-
nesses. Mr. Kraft, would you give your testimony?

STATEMENT OF JAMES A. KRAFT, VICE PRESIDENT, GENERAL
COUNSEL AND SECRETARY, PLUM CREEK TIMBER COM-
PANY, INC., SEATTLE, WA

Mr. KRAFT. Thank you, Mr. Chairman. I appreciate the oppor-
tunity to testify today on behalf of the American Forest and Paper
Association on EPA’s proposed Clean Water Act regulations. While
AF&PA represents the manufacturers of wood and paper products,
all of whom have serious concerns with a multitude of other pro-
gram changes contained in this rulemaking, I will confine all of my
remarks today on the forestry components of the National Pollution
Discharge Elimination System [NPDES] rule.

I would like to cover four things today. First I would like to point
out the effectiveness of the current programs under Section 319.
Second, I would like to point out that this current proposal will im-
pose substantial economic burdens and will be unwieldy and ineffi-
cient, as was described by Senators Baucus, Wyden and Murray in
a recent letter to the EPA. Third, I would like to go into what I
believe is EPA’s lack of legal authority to pass this regulation. And
lastly, I would like to propose some common sense alternatives.

First, I would like to focus on EPA’s decision to abandon almost
three decades of statutory interpretation of the Clean Water Act
and case law by eliminating the designation of forestry as a
nonpoint source activity. EPA has contended that because silvicul-
tural activities can be a cause of water quality impairment, that
this gives them the discretionary license to label such activities as
point sources. However, EPA’s citation of silviculture’s impact on
water quality is selective and runs counter to our own experience
throughout our ownership. At Plum Creek we have 3.3-million
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acres of timberland in the states of Washington, Idaho, Montana,
Arkansas, Louisiana and Maine.

In every state with significant forest management, those states
have forestry best management practices or rules. These programs
have been submitted to and approved by EPA as part of the Sec-
tion 319 nonpoint source program. More than 20-states conduct
periodic BMP compliance surveys. Others have even gone further
and are conducting statewide BMP effectiveness studies to measure
water quality upstream and downstream of forestry activities.

The results of these studies demonstrate the general effective-
ness of BMP programs and I think Administrator Browner rightly
pointed out earlier in her testimony that there are a lot of success
stories under the current program, and I think she is right.

I think the studies are also helping us to determine how to better
improve the BMPs as we go forward. Take the state of Montana,
for example, where our company has 1.5-million-acres of
timberland. Over the past decade, Montana has developed a pretty
rigorous BMP program and a compliance survey. We get audited on
our performance. The most recent results found successful imple-
mentation statewide of BMPs averaged 94-percent and our com-
pany is well over or pretty close to 100-percent; it is in the 98-97
percent range. That is up from 78-percent in 1990.

This improvement was achieved not through heavy-handed, top-
down regulations but was brought about by locally led efforts to
educate loggers and landowners.

Even using EPA’s most recently available public data, only 11
states listed silviculture as a cause of impairment on their Section
303(d) lists. Further, almost two-thirds of the stream segments list-
ed due to silviculture were from one state—Montana.

However, this list has been found to be highly inaccurate. In
1997 Montana began requiring documentation of the scientific
basis for the listing of water quality limited streams. Montana’s
Department of Environmental Quality has found that credible data
Walsllacking to justify listing in over half the streams on the origi-
nal list.

In my written testimony that I submitted there are a number of
other specific statistics but in the interest of time I will not go into
that, as to why silviculture and forestry is a relatively minor cause
of water quality impairment across the country.

I would like now to shift to my second point, which is the eco-
nomic burdens that would be created by the proposed rules and
comrflent on the ineffectiveness and the unwieldy nature of the pro-
posal.

The forestry community is struck by the heavy-handed com-
mand-and-control approach that this rule incorporates. It would be
imposed upon the states and private landowners throughout the
country. EPA’s economic analysis that accompanies the proposed
rules is inadequate. According to AF&PA assessments supported by
the work of five independent economists, the incremental economic
burden to landowners, operators, communities and government
agencies could easily exceed $1 billion annually nationwide.

The administrative costs alone of an NPDES program for
silviculture, even in the unlikely event, and I would like to get into
that later because I think a very good question was asked earlier
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that I would like to answer—even in the unlikely event that this
rule would be invoked sparingly, only for bad actors, the cost would
exceed EPA’s estimates by severalfold. Because the economic im-
pact will far exceed $100 million annually, we believe that EPA
must conduct more detailed and comprehensive cost-benefit eco-
nomic analysis of this proposed rule.

Not only would the economic burdens be greater than the pro-
posal recognizes but it is hard to comprehend, sitting here, as
someone who deals with forestry activities every day, how the EPA
would develop and implement a workable NPDES permitting sys-
tem for the thousands upon thousands of forestry activities that
occur every year.

Another concern that we would like to share here about the bur-
dens and the inefficiencies of this rule is the impact it would have
on voluntary conservation efforts that are today working to protect
and improve water quality. And one thing that our company has
been very interested in and I think the Simpson HCP was men-
tioned earlier today, there are millions of acres of private land that
are today covered by habitat conservation plans, which, as you
know, are approved by the U.S. Fish and Wildlife Service and the
National Marine Fisheries Service under the Endangered Species
Act to protect fish and wildlife habitat.

Many of these plans are designed to protect water quality and
fish habitat. Our fear is that this proposed rule would have a great
potential to undermine these efforts that are being so successful.

Just as an example for our company, we are very near comple-
tion of a massive habitat conservation plan in our Northwest own-
ership covering 17-species of fish, including salmon and trout, for
1.7-million acres of our timberland. If these rules were to go into
effect as they are currently proposed, we could be faced with wholly
new requirements from another Federal agency for the very same
resources that are being protected by our plan. And this is a scary
thought for us because we have invested more than $2 million and
2-years in working with the agencies to prepare this plan and I
suspect that other landowners who would look at this proposed re-
quirement and the threat that they might have to obtain NPDES
permits and comply with a whole new set of TMDL rules would be
reticent to expend that kind of resource.

As an aside, our company, as we have gone through this process,
has kept EPA informed and we are very much interested in a vol-
untary way, working with EPA, to see how this plan can dovetail
with the needs of the Clean Water Act.

It appears that EPA is trying to solve all of the perceived prob-
lems in the Clean Water Act through radical changes to the 303(d)
program and through the designation of silviculture as a point
source. However, the 303(d) program, as designed by the Congress,
was never designed to take on such a massive role, which leads me
to my third topic, that the radical changes called for in this pro-
posal have such policy implications that it is improper for the EPA
to act without specific direction from Congress. In fact, the legal
analysis that we have done shows or would suggest that there is
no legal authority under the current act for this proposed regula-
tion.



31

I go on further to say that we concur with the concerns raised
by Senators Baucus, Wyden and Murray, which questioned the
legal underpinnings of the proposal and the need for congressional
direction on this kind of policy change.

Under the current proposal, EPA would turn the Clean Water
Act on its head and would redesignate most forestry activities as
point sources. I think there was a question there: well, what is
going to be a point source under this regulation and what is not
going to be a point source? The answer was well, it depends upon
whether you are a bad manager or a bad actor. And I guess looking
at that, there is no way to determine whether in someone else’s
opinion you constitute that and there is going to be no way, I think,
to figure out if you need a permit.

Despite I think the very well-intentioned limitations stated by
Administrator Browner that they would use this authority only in
limited situations and as a last resort, I am afraid the courts will
not let them do that. Selective enforcement of a regulation, in some
instances calling it a point source and in other cases for the same
activity calling it a nonpoint source, will not be respected by the
courts and inevitably I think there would be litigation here that
would expand the NPDES portions of this rule to all water bodies
where forest management is conducted.

The forestry community, many state agencies, governors and oth-
ers oppose the designation of forestry activities as a point source.
We do not believe there is any legal or statutory authority for EPA
to revise the regs that would eliminate the long-standing recogni-
tion of forestry as a nonpoint source activity merely to address
some unidentified, last-resort situations on a case-by-case basis.

Before I close, Mr. Chairman, I would like to discuss the reason-
able assurances requirement found in the proposed TMDL rule.
Setting aside the scientific difficulty of actually calculating a daily
load from nonpoint sources, the proposed rule requires states to
build in and have an implementation plan for every TMDL. We do
not believe that Section 303(d) provides EPA with this authority;
nor does it provide, as EPA contends, that the implementation
plans can be approved, disapproved or taken over by EPA.

What it appears to be here is a case of a proposal extending Fed-
eral enforcement over what has traditionally been a state activity.
And this is not a minor legal issue but one that has enormous con-
sequences for private landowners throughout the country, large
and small.

I would like now to turn to my last point, which is alternatives.

The CHAIRMAN. Would you summarize that?

Mr. KRAFT. Sure. This will be very quick.

I think we all share the goal of cleaner water, certainly at our
company and throughout the AF&PA. I think that there are some
common-sense things that can be done to achieve those goals.

In essence, I think Section 319 can be made to work. It is work-
ing. Examples are there that it is working. If we want to make it
work better, I suggest rather than top-heavy regulations that we
increase the funding, make the partnerships work better, improve
the BMP program.

Mr. Chairman, over 30,000-comments have been submitted on
these rules and the forestry community represents a sizable share
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of those comments. We feel strongly that only Congress should de-
termine how nonpoint source activities are addressed under the
Clean Water Act. In the end, we believe the current proposed rules
will discourage the practice of sustainable forest management.
They will create disincentives to maintain timberland in the U.S.
In fact, I could see a lot of people getting out of the business if
these were passed.

They would stifle economic opportunity and prosperity in commu-
nities that are desperate to be part of the economic revival in this
country and it would make it a lot more difficult for people—the
guys who own 40 acres—to make a living off their land.

This concludes my remarks, Mr. Chairman, and I would welcome
any questions you have.

[The prepared statement of Mr. Kraft can be found in the appen-
dix on page 81.]

The CHAIRMAN. Thank you very much. Let me say at the outset
your statement will be published in full in the record, Mr. Kraft,
and that will be true of each of the witnesses.

Mr. Johnson?

STATEMENT OF PAUL JOHNSON, DIRECTOR, IOWA
DEPARTMENT OF NATURAL RESOURCES, DES MOINES, IA

Mr. JOHNSON. Thank you, Mr. Chairman and Senator Harkin. It
is good to be with you today.

In looking at my colleagues on either side, I see they have al-
ready scratched half of their testimony. I think we could all spend
an hour with you and still have a lot to say. I will not go through
my prepared remarks; those are for the record and I would urge
you to take a look at them.

But I would start today by reminding you of where we have come
from. Iowa is working land, probably more developed than any
other state in the country. We have no national forests, no national
parks, no wilderness areas. We work it all. Senator Harkin, maybe
we need to work on that part of it, as well.

But nonetheless, it is working land and our subject that we have
in front of us today certainly does impact Iowa. We live on this
land; we work this land; we are proud of it.

I am going to skip the remarks that deal directly with the
TMDL, although I do want to say that although my written testi-
mony raises serious concerns about the present TMDL proposals,
I want to make it very clear that inaction or business-as-usual
should not be the option. We have made great progress in cleaning
up our nation’s waters but the public is asking for more and we be-
lieve there should be more and we need to accelerate our efforts.

I would like to take my remaining minutes and maybe offer a
slightly different perspective on this. I believe there have actually
been two national clean water acts. 1972 is the one that we are
talking about now, the foundation on which we are presently trying
to add additional programs. I do not want you to weaken where we
are with the Clean Water Act, the 1972 act. It has served us well
in dealing with point source and should provide the underlining co-
ordination and regulatory framework, I believe, for dealing with
nonpoint, as well.
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But there was another one back in 1935, the Soil Conservation
Act back then that established conservation on private lands in
this country. I believe if we had called that a Clean Water Act back
in 1935, we would probably have even more soil conservation than
we have today. But I think we should recognize the importance of
that in the work that has gone on over the past 65-years. It, too,
has served our Nation well. We are a healthier Nation because of
it, I believe.

Two acts, two cultures. Our challenge, I believe, is to facilitate
convergence of those cultures. You cannot deal with the 1972 act
without understanding 1935. And I do not believe we can take the
next steps in our 1935 process without support of our 1972 act.

I would like to make some suggestions for our 1935. The delivery
system is in place and it is a good one. Just four or 5-years ago
people were wondering whether we should take it apart as we
move toward a more market-driven farm program.

Do not take it apart. Strengthen it. We have land grants out
there. We have ARS. We have good Forest Service research. Chal-
lenge them to produce the conservation commodities that we are
talking about here. Think big. I believe you ought to put much
more resources into research on how we can produce conservation
commodities from private lands.

Strengthen the Extension Service. Do not let it fade away. As we
talk about nonpoint and we talk about the other opportunities on
private lands, the Extension Service should play an important role.
So should the Natural Resources Conservation Service and the
Farm Service’s agency.

Strengthen conservation districts and watershed efforts. Locally
led conservation can work and we are learning today how to do
that better.

I would urge you to support additional technical assistance out
there. I believe it is tragic that in our mad rush to cut government,
we have slashed the heart and soul of private lands conservation.
We should have twice as many people out there working with pri-
vate landowners today, not the number that we now have.

We do not improve education by cutting teachers. We do not im-
prove national defense by cutting our military. We do not improve
medical services by cutting our doctors and nurses. All of these are
what we are about in the technical assistance that we provide pri-
vate landowners. In fact, it is the private landowners who do the
conservation, not these people, but these people are really needed
out there to do it.

In Towa we have a huge backlog because of lack of technical as-
sistance. In my home county we have a one-year backlog under the
conservation buffer initiative. We have farmers wanting to sign up
and enroll them, but we do not have the people out there to do it.
The same is true on grazing lands; I believe same is true on urban
stormwater issues. I think that if we had technical assistance
there, we would start improving our water from nonpoint much
more rapidly.

We have a good set of basic conservation rules. EQIP—Senator
Lugar, thank you for that. It is an excellent program. RCRA Imple-
mentation Plan [RIP], Wetlands Reserve Program [WRP], Con-
servation Reserve Program [CRP], continuous CRP, but I would
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argue that we need more resources in those programs and we need
more flexibility.

CRP is probably the one program that is adequately funded at
this point, although I think some would argue that we could always
use more. We have almost $2 billion in that program, and what
does that tell farmers? Do not farm, and you are a good conserva-
tionist. Yet when it comes to the working lands, the lands that we
are talking about here today, we have just a fraction of that, per-
haps one-tenth of it.

In Iowa we have $100 million backlog right now on WRP and
floodplain easements, $100 million backlog. Ten years ago I do not
think you could have gotten a farmer to sign up for that program
and yet today, $100 million backlog, and that is after farmers are
already told that there is not much money in the program.

We need more flexibility and we certainly need to start reward-
ing stewardship instead of rewarding people after they have made
mistakes. We have farmers out there who have buffers along rivers
and streams. They do not quality for the program. They are told
to plow them out, farm them for 2-years, and come back; then you
are eligible for a CRP contract. I think that has to change.

Senator Harkin, I think your proposal and the administration’s
proposal is a wonderful idea. Although it is $1.3 billion, I would
view that as a pilot, given the opportunities that we have.

I think we need to build consensus for our National Private
Lands Conservation Act. We have done public lands; we have a
great start on regulatory. We will continue to argue about whether
or not they are as good as they ought to be but I think it is time
we looked at that 70-percent of the land out there and looked at
ways in which we can really improve our conservation on private
lands, and that is the heart of what we are talking about today.

Our Governor Vilsack recently called upon Secretary Glickman to
work with him toward a National Governors Conference on Private
Lands, similar to what Teddy Roosevelt did back at the turn of the
century for public lands. I would urge you to take part in that,
hopefully as our governor will continue on that.

In Towa this year we are trying to converge the 1935 and the
1972 Clean Water Acts, improving our TMDL program, our mon-
itoring, our standards, our assessment, and accessing more the
USDA programs 319 and research. We can make these programs
work and we can improve our national waters.

Thank you for the opportunity to be here today.

[The prepared statement of Mr. Johnson can be found in the ap-
pendix on page 95.]

The CHAIRMAN. Thank you very much, Mr. Johnson.

Ms. Savage?

STATEMENT OF ROBERTA SAVAGE, EXECUTIVE DIRECTOR, AS-
SOCIATION OF STATE AND INTERSTATE WATER POLLUTION
CONTROL ADMINISTRATORS, WASHINGTON, DC.

Ms. SAVAGE. Thank you very much, Senator. And before I begin,
I would like to say that normally our association invites, and I did
invite, a number of state administrators to be here but each time
I called them they said, “The state legislature is holding a hearing
on TMDLs.” So you have the executive director instead.
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Your staff has been wonderful and accommodating. They would
call me and say, “Who is going to testify?” and I would give them
a name and then they would go into hearing. So your staff is won-
derful and I appreciate their patience.

My name is Robbi Savage. I am the executive director of the As-
sociation of State and Interstate Water Pollution Control Adminis-
trators.

I started with the association in 1978 and prior to that I worked
with the League of Women Voters on the 208-program, which was
the precursor to our nonpoint source 319-program; and prior to
that at the United States Environmental Protection Agency in the
Office of Water, also in the nonpoint source and 319-program. So
I have been involved in these issues for more years than I hope you
will count up and I have very strong feelings about the way this
program is being managed across the country.

The states feel very strongly as well and back in 1972 when the
bill (the Clean Water Act) was passed, it was very clear—at least
we thought it was—that the states would take the lead in the clean
water program. And prior to the passage of the 1972 Act States
viewed themselves as the professors. When EPA was created in
1971, things got all turned around and the States, in EPA’S mind
became, in essence, the students. That relationship has changed
somewhat, as you know, over the years, but through it all, the
states have been at the forefront of the clean water program and
Congress recognized that in the 1972 bill, as well as other environ-
mental and natural resource statutes.

The states agree that the TMDL program is a useful tool in man-
aging our overall clean water program. It is not the only tool; it is
one tool. It is a management tool. It is not an enforcement tool, and
this is an issue that nearly every state brought up in its comments.
To USEPA on the TMDL Regulations.

The states believe that they are co-regulators with the Federal
government and in this relationship with EPA that we often call
a partnership or a marriage, I tend to think of it either as co-regu-
lators or a continuing partnership but in this process, we have
come forward time after time with EPA to work on not only these
regulations but the guidance on the 319-program.

We cosponsored the Western Governors TMDL forums. We met
with EPA for an intensive two-day event at the wye Institute to
discuss the TMDL regulations. We have worked with EPA hand in
hand on the 319-guidance for the enhancement of the nonpoint
source 319-program.

I tell you this because we have tried in every way possible to en-
hance the program on nonpoint sources because we think it is an
important, a very important issue for water quality improvement.
On the other hand, we do not believe that the enforceability envi-
sioned by EPA is authorized in Section 319 or in the Clean Water
Act.

Also I would like to say that in working with EPA, we came to
a number of conclusions and resolutions, but since they were still
in the Federal Advisory Committee Act [FACA] process in the de-
velopment of the rules, there were no commitments made at that
point.
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EPA is trying to move the program forward and we understand
that but the comments that we provided to the EPA, in conjunction
with the Environmental Council of the States, (which is the State
secretaries and commissioners, like Paul Johnsons around the
country), and the Coastal States Organization. Together we out-
lined a number of concerns and rather than try to go through those
for you one by one as an association, I thought it might be more
useful to just simply read to you some of the state comments that
we received.

And I would like to say, having been at the Agency when the
term nonpoint source was coined, I remember being in the room
and sort of fighting over what is a point source and what is a
nonpoint source, at that point we determined, at least in those old
days, back in the very early 1970s, that a point source would be
those things that came from a pipe or a specific point that you
could look at and point to—hence the name point sources. A
nonpoint source was just about everything else.

This clearly has changed over time. You look at the stormwater
rules for example. Stormwater has now been determined to be a
point source, versus nonpoint. You look at forestry. That is now
being determined to be a point source. So the definitional issues
have changed but the original point and nonpoint definitions we
thought were very clear and very easy to deal with.

Let me share with you the views of the states. In Massachusetts,
the role of Section 303(d) has been greatly expanded by the pro-
posed regulations. The Department Mass of Environmental Protec-
tion believes that EPA’s proposal is overinclusive and questions not
only the need for the expansion but whether EPA has the statutory
authority to propose nonpoint source requirements.

Another state, Delaware commented that the Clean Water Action
Plan envisions a number collaborative effort to restore and sustain
the health of our watersheds. The TMDL rule impedes the state’s
watershed approach rather than complements it.

In Kansas they point out that the degree and detail of the pre-
scribed remedies suggested will negative effective TMDL establish-
ment and its implementation. EPA has the right and duty to expect
TMDLs to be developed. However, its right to describe the specific
details with TMDLs must be limited. The effective implementation
is a state and local role in directing resources on a priority basis
in certain geographic areas. It is not EPA’s role, right or respon-
sibility.

The comments go on and on, Mr. Chairman. There is a signifi-
cant workload associated with the proposed regulations. The mag-
nitude of the task is formidable. Given the estimates of the total
maximum daily load workload and assuming that the states and
EPA will be able to take advantage of the lessons we have learned,
economics of scale and delisting inappropriate waters would have
proceeded, EPA would still have to approve one TMDL each day in
theAnext 15-years to meet the 40,000 that is currently projected by
EPA.

There is no way, Mr. Chairman, that the states can do this job,
not as it is currently outlined. There is not the money the time or
the current staff resources. We need at least a tripling, even with
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the funding increases that were outlined by the Administrator, at
least a tripling of the existing resources.

The states are being set up to fail in this context, Mr. Chairman,
and that is very troubling to the majority of us.

[The prepared statement of Ms. Savage can be found in the ap-
pendix on page 100.]

The CHAIRMAN. Thank you very much, Ms. Savage.

Mr. Adler?

STATEMENT OF ROBERT ADLER, PROFESSOR, UNIVERSITY OF
UTAH, COLLEGE OF LAW, SALT LAKE CITY, UT

Mr. ADLER. Thank you, Mr. Chairman, and I appreciate the op-
portunity to be here. I do want to clarify that while the Clean
Water Network asked me to testify today, I do not represent the
Clean Water Network, which is a very large and diverse coalition
of organizations.

I am an individual who has been involved in and interested in
the effective implementation of the Clean Water Act for a long time
and I was a member of the FACA Committee on TMDLs. I am also
a participant in the ongoing study being conducted by the National
Academy of Public Administration for Congress of innovations in
environmental programs designed to make them more effective and
cost-effective, with a focus on watershed programs, among others.

I want to begin by saying that there is no doubt, as Senator Har-
kin mentioned earlier, that the proposed regulations will change
the manner in which farmers and the forestry industry must ad-
dress their environmental impacts. Where I disagree with most of
the other witnesses is that I do not necessarily think that the net
effect of the proposed regulations will be the detriment of those sec-
tors of the economy. In fact, I believe that by increasing the effi-
ciency with which both public and private resources are dedicated
to agricultural and silvicultural pollution, the proposed changes
have the potential to benefit both the environment and the affected
industries.

I also believe that they have the potential to help this commit-
tee’s programs by ensuring that the dollars that are spent under
the auspices of the various agricultural assistance programs are
again conducted in a smarter, more cost-effective way.

But I want to spend a few minutes talking about the impact of
U.S. agriculture on water quality and aquatic ecosystem health,
facts that have been known to this body for a long time.

The 1972 Senate committee report said that agricultural pollut-
ants are major contributors to the Nation’s water pollution problem
and that the waters of the Nation cannot be restored until this
very complex and difficult problem of nonpoint sources is ad-
dressed, findings that have been confirmed in study after study,
data produced not by EPA but by the states themselves.

EPA’s 1991 report on nonpoint source pollution, assessing the in-
formation provided by the states, found that agricultural run-off
impaired or threatened more than 100,000 assessed river-miles and
more than 2-million acres of lakes. Logging impaired more than
15,000 assessed miles of rivers nationally, this based on a database
which only looks at approximately one-fifth of the Nation’s waters.
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Similar results have been produced year after year and as re-
cently as the latest EPA national water quality assessment, which
continued to identify agriculture as the number one cause of im-
pairments of the Nation’s lakes and rivers and the fifth leading
cause of pollution of estuaries.

Now, the response from the agricultural community, from the
states, from the agricultural agencies is that significant efforts
have been spent over the past 30-years, as Mr. Johnson notes, over
the past 75-years or so, to address these impacts. Millions of dol-
lars have been spent. Thousands of BMPs have been implemented
around the country. Serious efforts at education, serious voluntary
programs, and I agree: all those programs have been operating and
in many cases to good effect.

Yet despite those programs and despite those laudable efforts,
the data remain clear: agriculture remains the leading source of
water pollution in the United States. So the question is why this
paradox? Why have we spent so much money and still find that so
many rivers and lakes are impaired by agricultural pollution?

My view is that it is because those dollars and those programs
have not been targeted as wisely and effectively as they could be,
and that is precisely where TMDLs can be a tool to help and pre-
cisely why I believe that this committee and the agricultural com-
munity should, in fact, welcome the TMDL process as a way to use
those resources more effectively.

For example, cost-sharing dollars spent through the various farm
bill programs can be targeted at watersheds identified through
TMDLs as needing reductions in particular types of pollutants.
Within those watersheds, TMDLs can be used to target the pollu-
tion sources most likely to contribute to the problem and most like-
ly to be a part of the solution.

One of the programs that I studied as part of the NAPA review
program was the Colorado River Basin Salinity Control Program
and I want to use that as an example. It was not required to use
a TMDL because they are not technically in violation of water qual-
ity standards, but for more than 25-years they have used the equiv-
alent of a TMDL through a modeling process to calculate the total
salinity load reductions necessary to attain and maintain water
quality standards and to identify the particular sources of salinity
that can be attacked most cost-effectively. Most recently, they have
used it for a market-type competitive bidding process, which has
approximately doubled the cost-effectiveness of salinity control in
the basin.

So I draw two basic two basic conclusions from my study of the
salinity program. One is that a TMDL-type process can be used to
target and select the most cost-effective control projects but does
not mandate particular solutions. Second is that it has produced
significant reductions in salinity, water quality standards have
been met in the basin as a result and because of that TMDL-type
process, it is one of the most effective nonpoint source pollution
control programs in the country in terms of the real goal not of how
many BMPs we put on the ground but how many waters and how
many miles of water, in fact, attain water quality standards.

And the same is true of the TMDL regulations, which very ex-
plicitly say that TMDLs in implementation plans can include regu-
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lations, ordinances, performance bonds, contracts, cost-sharing
agreements, MOUs, site-specific or watershed-specific voluntary ac-
tions or compliance audits of best management practices. The regu-
lations are clear that they do not mandate particular results within
the program.

I would like to say a little bit about three issues that I under-
stand to be of particular interest to the Committee. One is whether
or not waters impaired by nonpoint source pollution should be in-
cluded in the program. The bulk of remaining waters polluted
around the country, as I said earlier, are impaired by nonpoint
sources. Excluding nonpoint sources from the program—not from
the NPDES permitting program but from the TMDL program—
would render that program of extremely limited value and, in fact,
would make virtually no sense. The entire point of TMDLs is to
look at the aggregate pollution from all sources within a watershed.

It is like the SIP program in the Clean Air Act, which does the
same thing. If you try to measure the whole but to ignore some of
the component parts, you do not get good results. In fact, you get
nonsensical results. It would be like trying to assess a corporate
balance sheet by looking only at the cash assets of the corporation
while ignoring the capital assets or the inventory simply because
they are a bit harder to measure. They are harder to measure but
if you do not measure them, you do not get the full balance sheet
from the corporation.

The second issue is implementation plans. One of the most clear
unanimous recommendations of the FACA committee and I believe
the most important and effective recommendation was that TMDLs
without implementation plans are nothing more than a bureau-
cratic paper exercise. The implementation plan is what is going to
take that load calculation and translate it to real water quality
goals, and I think EPA would be making a very bad mistake to de-
lete the implementation planning provision from the regulations.

Finally, the issue of EPA’s authority to designate certain selected
silvicultural activities as point sources, which has received a lot of
attention today. The statute defines point sources not in terms of
the nature of the economic activity but the nature of the discharge,
with the exception only of agricultural stormwater and irrigation
return flows, which are subject to particular statutory exemptions.

A point source quite simply is any discernible, confined and dis-
crete conveyance. Federal courts have interpreted the term broadly.
So based on the language of the statute alone, any silvicultural dis-
charges through a discrete conveyance is a point source. Any sil-
vicultural discharge that reaches waters through other means—
run-off—is a nonpoint source.

EPA, by regulation, has defined certain activities, silvicultural
activities, as being exempt from the program. What EPA proposes
to do now is to modify those regulatory exemptions under very lim-
ited circumstances where water quality violations occur, as identi-
fied through the TMDL process. It is not, as has been alleged, con-
verting statutory nonpoint sources to point sources.

So with that, I again thank the Committee for holding the hear-
ing. I think the TMDL program is the best available tool to look
at watersheds on a watershed-specific basis and in a comprehen-
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sive rather than a fragmented way, and I would be happy to an-
swer any questions the Chairman might have.

[The prepared statement of Mr. Adler can be found in the
apendix on page 116.]

The CHAIRMAN. Thank you very much, Mr. Adler.

Mr. Barrett?

STATEMENT OF JOHN BARRETT, COTTON AND GRAIN
PRODUCER, EDROY, TX

Mr. BARRETT. Thank you for inviting me, Mr. Chairman. My
name is John Barrett and I am a cotton farmer from San Patricio
County, Texas.

Even though I am a farmer, I am not confused, as was alluded
to by Secretary Glickman. I would not blame you for being con-
fused, Mr. Chairman. We have heard from the Government wit-
nesses that TMDLs are not really going to do anything to nonpoint
sources. Then we hear from Mr. Adler that they are the best hope
to control nonpoint sources.

We in agriculture strongly believe that EPA’s interpretation of
the TMDL statute, Section 303, does not conform to the legislative
intent expressed by Congress when the Federal Water Pollution
Control Act was passed in 1972. We believe that Congress enacted
Section 303(d) as a back-up mechanism to deal with point source
discharges when technology-based controls proved to be inadequate
to maintain water quality standards.

The real statute that Congress enacted to deal with nonpoint
sources was Section 319. When 319 was passed in 1987, the debate
in the Senate is very informative when juxtaposed with this cur-
rent notion EPA has that Congress really somehow passed
nonpoint controls when 303 was passed 14-years earlier in 1972.

Senator STAFFORD. “A new Section 319 establishes a program to
begin the process of addressing this hitherto unregulated source of
water degradation.”

Senator SIMPSON. “For the first time, we have included a provi-
sion in the Clean Water Act related to nonpoint source pollution
that comes from farmlands, timber operations, and other sources of
run-off which are not considered point sources.”

Clearly, the senators in 1987 did not think that they had estab-
lished a regulatory program for nonpoint sources in 1972.

But beyond the very issues relating to statutory history and leg-
islative intent, the very term “total maximum daily load” is
counterintuitive to nonpoint source management. Total maximum
daily load implies a constant and regular engineered and control-
lable environment like you can do with a valve on a pipe at a point
source.

Nonpoint source professionals are well aware that nonpoint
source run-off is distinctly unpredictable and unamenable to con-
trol. Farmers cannot control the rain. If we could, I would not have
had a crop drought disaster in 1996 and 1998 and then two floods
from Hurricane Bret and Hurricane Floyd in 1999. Mr. Chairman,
when the EPA figures out how to control the weather, those of us
out in the real world of run-off will be able to comply with a total
maximum daily load.
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In its zeal to redefine nonpoint source run-off as a discharge sub-
ject to the TMDL statute, EPA is attempting to drive a square peg
into a round hole. The Federal Section 319 program that Congress
passed grants states the flexibility to develop practicable, economi-
cally feasible and incentive-driven approaches which are imple-
mented as a suite of best management practices, or BMPs. 319 ap-
proaches are considered to be implemented when they are put in
place. In other words, implementation of the BMPs is equivalent to
compliance.

The TMDL statute has a different bar. Its requirement is that
compliance is not achieved until water quality standards are met.
For nonpoint source run-off, this requirement raises the real possi-
bility that a source will have to be eliminated from a watershed in
the event that BMPs and modified BMPs ultimately prove ineffec-
tive in attaining water quality standards. Let me be very clear.
This is the Federal Government telling farmers whether they can
farm or not.

Mr. Chairman, EPA has made a policy decision with which it
cannot possibly comply. Under the approach EPA is proposing in
the new TMDL regulations, if an EPA regional administrator dis-
approves a state-submitted TMDL and/or implementation plan,
then EPA must impose a Federal TMDL and implementation plan
on the state and stakeholders in the watershed within 30-days.

Mr. Chairman, this must be a joke. EPA cannot even answer
their mail in 30-days, let alone develop a TMDL and implementa-
tion plan. Even worse, the Federal implementation plan equals
Federal zoning and Federal land use planning. Cities can zone,
some counties can zone, states can do it within limits, but the last
thing most of us heard is that the Federal Government needs un-
ambiguous statutory authority to do so. By this I mean Congress
passing a law and not the Administrator of the EPA passing a reg-
ulation.

Finally, I recently heard a senior EPA official tell a group that
this program will have a multi-billion dollar impact, and I agree.
However, EPA is officially claiming only $25 million a year on
states and no costs on the private sector. I have even heard the As-
sistant Administrator for Water, Mr. Fox, tell a subcommittee of
the House that EPA would never regulate nonpoint sources
through a TMDL. However, EPA developed a single TMDL in Cali-
fornia which imposed $12 million in costs on just three farmers.

Mr. Chairman, I want to let Senator Chafee’s comments when
the 319 program was enacted close for me. “The primary role of the
Federal Government in the nonpoint program is to provide finan-
cial assistance to the states, which are given the lead in developing
their own programs. It is not Big Brother from Washington telling
them how to do this. The states do this. We give them the money
to help them. We do not mandate it. Farmers are not required to
seek permission from the Federal Government to carry out their
farming practices.”

Thank you, Mr. Chairman.

[The prepared statement of Mr. Barrett can be found in the ap-
pendix on page 143.]

The CHAIRMAN. Thank you very much, Mr. Barrett.



42

I will mention that a statement has been submitted by Senator
Coverdell and we will put that in the record with the statements
from other senators.

Let me begin the questioning because I believe my question real-
ly has been formulated by all you have said and sort of an under-
standing of where this may go. There is clearly a difference of opin-
ion with the administration panel and this one on whether Con-
gress really ought to enact something that is more comprehensive
or hits the problem of the TMDL, as opposed to this development
coming through regulation. And maybe that is so and maybe that
is not.

Well, one of the reasons for this hearing is that the recommenda-
tions by Administrator Browner have set off enormous controver-
sies all over the country. As you mentioned, Ms. Savage, you are
unable to produce a director because they are all testifying at state
legislatures.

Now, maybe that sense has not reached Washington yet, al-
though Senator Lincoln has been talking about the massive partici-
pation in her hearings, indicating quite a bit of grassroots interest.
That does not define the issue simply because people are outraged
or sad or concerned, but it does indicate that this is not a settled
situation and the law of the land. We are continuing to work our
way through it.

Now, as I listened to Ms. Browner this morning, she mentioned,
for instance, the Great Lakes and the Chesapeake Bay as very
large issues for our country and the thought that a total manage-
ment of these situations is very complex. Her feeling was that the
Great Lakes have been turned around, not that the problem has
been solved, and maybe the same for the Chesapeake Bay. Most
Americans probably recognize that, that perhaps we are one Nation
and we take a look at major problems of this sort and this is very
difficult.

Now, moving from these massive waterways then into thousands
of streams and rivers and so forth, of course, is another problem,
and here the rights of landowners, people who are doing business,
the Federal system itself, the rights of states or however they fit
into the Federal Government may make this a lot more difficult.

So I sort of understand where Ms. Browner is coming from, in
a way. Obviously there must be some sense of frustration that the
TMDL program does not quite work, as it stands. And I think Mr.
Adler in his testimony was very helpful as a proponent of TMDL,
without going into an endorsement of Ms. Browner’s proposal or
what Secretary Glickman had to say, but that it is a comprehensive
reduction and to have comprehensive reduction, you take a look at
where it is all coming from and how you might make something of
it.

Now, we are dealing, however, with law in which it appears that
there is dispute over the point source or the nonpoint source and
really what is provided, how much of this you can do, how far you
stretch it—I think at least this is in contention. And it could very
well be that by the time we complete this issue, Senator Lincoln
has offered a bill but other senators are poised to offer all sorts of
legislation which, in fact, may finally clarify this. We may have a
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different Clean Water Act by the time we are concluded with all
legislation.

What I think I sense is in a common sense way, Ms. Browner
hears this and has tried to work through, after the public hearings
and with Secretary Glickman and with others, some reasonable
rules of the road that will be least offensive to as many parties as
possible, try to mitigate some of the anxiety. Certainly that was
true in her comments about silviculture today, that not many peo-
ple are going to be affected by this, but some, and it is not really
clear altogether the criteria, I suppose, except that Mr. Kraft said
there are some bad actors out there. And indeed there are and the
common sense of the American people has seen some of this from
titr)ne to time and is outraged and wants somebody to do something
about it.

Now given all of this, are we on the right track? Mr. Adler be-
lieves that we are with regard to the TMDL comprehensive reduc-
tion idea to begin with and if we are, what sort of legislative
changes are going to be required? Or can this occur through inter-
pretation of the legislation, the major acts that we have here?
What sort of responsibility should this committee, should the Sen-
ate undertake, given the whole lay-out of the dilemma we have
heard this morning?

Mr. Johnson, do you have an idea about this?

Mr. JOHNSON. Yes. First of all, I think there are some—and I
tried to articulate them in my written testimony—there are two or
three issues that I think need to be dealt with before we go forward
with whatever plan we have.

One is to get a better understanding of water monitoring. We do
not have a national effort on water monitoring. From what I know,
EPA does not have that, so each state is doing it differently. Some
states are not doing it at all. I seriously question the whole issue
of monitoring in interstate waters. As you know, when we settled
this land we laid a grid across it and we are feeling sorry for doing
that even today because it does not fit nature.

Well, this program, the way we are laying it out, is sort of a sec-
ond grid. We are not escaping it; we are getting more into it.

So I think——

The CHAIRMAN. To back up on that for a minute, now you are
saying, just for the sake of all of the audience, that water monitor-
ing differs markedly from state to state. What do you mean by
that? The measurements?

Mr. JOHNSON. The amount that we do, the mandates. In fact, our
303(d) list is, in most states, dependent on the amount of monitor-
ing that we have done. Iowa has done very little until this last year
when we really got into it. I believe Kansas has done a very good
job, from my understanding of it. They have 1,500- or 1,600-waters
on their list; we have 159. It is not because theirs is more polluted
than ours, I do not believe, but we have very uneven monitoring
across the country.

The CHAIRMAN. Well, how could you tell what the problem is
without there being some monitoring?

Mr. JOHNSON. That is a very good point. So you have that; then
you have an assessment of it. You have a different approach to set-
ting the standards across the country. I think that these are basic,
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good, basic science questions that we really need to get a better
handle on.

I do not believe that—I am not here speaking against the idea
of targeting, as Mr. Adler has said, and the idea of doing a budget
of pollutants in impaired waters. I think that you have to do that
if we are going to really use our resources wisely. But we are start-
ing each state at such different levels and nobody has blown a
whistle and called time out and said, “Let’s get this right across the
country and then let’s go forward.” There is a real need for that,
I believe.

The U.S. Geological Survey is perhaps a lead agency in monitor-
ing and I would urge you to take a look at perhaps giving them
additional resources and more responsibilities in this role, particu-
larly in monitoring.

The CHAIRMAN. Maybe this is not analogous but in the Clean Air
Act there seems to be somewhat more uniformity in monitoring
from the nonattainment cities to the attainment or what have you,
essentially the same rules of the game for Chicago or Los Angeles
or Indianapolis or what have you.

Mr. JOHNSON. Well, others could maybe comment more on this;
they may know the issue better than I. But I would guess that if
Iowa wanted to quit monitoring entirely—and we do not; we want
to do more—we could just do that and there would be no impaired
list except what would be imposed upon us, I suppose. We would
lose some 106 money, perhaps.

We have got to get a better handle, I think, and some better
standards nationwide on monitoring and a better understanding of
the science of what it tells us, as well, especially with nonpoint.

The CHAIRMAN. Are you saying if lowa stopped monitoring,
which you are not going to do but if you just stopped it, then the
TMDL does not work, or how does it work if you have no monitor-
ing?

Mr. JOHNSON. I suppose a drive-by look. In fact, we are dealing
with a list right now that is not based on real good science but at
least it is a start.

I think a lot of the frustration we all have with TMDL right now
is that suddenly we are really cranking it up and it is being driven
by litigation and I do not fault that, by the way. I think sometimes
to get us off of dead center, somebody has to force it, and that is
what is happening.

But we are developing TMDLs now based on a list that we feel
is very, very weak. It is not based on good monitoring. It is based
on a fisheries person driving by a shallow water, for example, and
saying, “Gee, there is too much algae there.”

So there are certainly good programs in the country. I would
have to admit that ours is not, because of our past history, but we
are catching up.

The CHAIRMAN. Well, that is an important point because all of
us say on the one hand, all this is a problem but, on the other
hand, as you say, TMDLs are being driven by litigation. People say
this is outrageous and what is going to be done about it? Now, the
fact that there is no monitoring, no plan, no one doing anything
does not really assuage the public grief.
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For example, the White River running through Indianapolis, In-
diana, source of enormous outrage presently because tens of thou-
sands of fish have died and continue to be dying. The governor de-
votes much of the State of the State address trying to talk about
the fish dying in White River.

Now the fact is that I am not certain the governor has any plan
for this, although many people say they are still looking for the
source of the problem, but people do get outraged in America. They
are very concerned about the environment and clean air and clean
water are uppermost.

So balanced against our thoughts today about the Federal Gov-
ernment overreaching, really the lack of monitoring or the whole
matrix that might be required to get there, is a public demand for
this and people who go after it have a lot of political support, in
addition to those who are saying, “Hold on now a moment,” what
Ms. Browner was saying today, a lot of support, too, for holding on,
walking around this.

Ms. Savage, you talk to these people every day in your capacity
who are out there on the firing line. What is the balance between
this? How do we meet the lawsuits, the public outrage, the de-
mands for standards that may or may not have been established
very well and may be extraordinarily different really, state by
state? What advice do you have not only to Ms. Browner or Sec-
retary Glickman but to the Congress, to this committee to begin
working on this?

Ms. SAVAGE. Let me address your first point, Senator, that the
public is outraged, and rightfully so, in many ways. When Mr.
Ruckelshaus came to the Agency in 1971 he made some very
clear—I remember seeing him now—very clear directions to the
EPA and to the states, specifically we were to focus on what was
called point sources in two areas.

One was the construction of wastewater treatment facilities, and
$5 billion a year was going to build sewage treatment plants. And
the other was the bad actors in the industrial sector. The intent
was to move to a permitting system for all point sources of dis-
charges.

The 208-program, which was the original precursor to the
nonpoint 319-money, was a planning exercise and literally ignored
by many in the Agency. Billions of dollars went into cleaning up
point sources. It is taking us 30-years to do that and for the most
part, we are fairly comfortable with the successes achieved in the
point source arena.

On the other hand, it is like the onion. The more you clean up
and the more layers of the onion that you discover, the more you
understand how difficult this process is. Most of us thought when
you clean up the raw sewage in the streams and you get those in-
dustries under control, voila, your water is cleaner. Well, that has
not necessarily been the case.

On the other hand, as Ms. Browner said, there are all these
standards that people are not meeting. That is assuming that the
standards are the same as they were in 1972; they are not. It
seems that every time we attain standards, then we raise the bar
and, of course, we are not going to be in consistent compliance with
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t}ﬁe standards because we are always learning more and changing
them.

I would not give any advice to Ms. Browner or Mr. Glickman. 1
am just glad I am not in their shoes, to be perfectly honest. These
are very, very tough issues and TMDLs are very, very important.
I think that because of the suits, as Paul has said, there is a new
energy. About 10-years ago we were all saying clean water is a bor-
ing program and it is not very sexy. Well, it is pretty sexy now, and
TMDLs has been in the middle of that, but TMDL’s aew not the
whole program. It is a way to do the water budget, as Ms. Browner
indicated. But the budgeteers do not enforce; they do not regulate;
Ehey develop the budget, and that is what we need to be doing

ere.

With regard to the implementation plan, it is not that we do not
think nonpoint sources are important; they are; they are critical.
Our association came up with the first national analysis of
nonpoint sources back in 1985 and at that time we said it was 50-
percent of the remaining problems. State administrators cannot say
it is 50-percent of the problem and say, “No problem with nonpoint
sources.” That is inconsistent. But the way we go about implemen-
tation and the time frames that we go about cleaning the program
or getting to that end point of clean water is what is under debate.
Whether EPA has the statutory authority is under debate.

Implementation plans—we feel very strongly, as Bob does and as
Chuck does and as Carol does, that implementation plans need to
be part of this. The question is do they need to be submitted and
approved by EPA? We do not think so. Perhaps an outline of what
the implementation plan will include—we have discussed this with
the agency specifically—an outline of what that implementation
plan would hold and then, after the TMDL is approved, to go back
with your public and develop the implementation plan using exist-
ing authorities. We are very comfortable with that approach and
EPA seems to be at least willing to discuss it.

We want to delete the threatened waters category, because there
is just no way to deal with this. Every water in the United States
is threatened by something. But when we put threatened waters in
this regulation, then you multiply 40,000 number—totally beyond
our belief. EPA cannot expect that. So if you delete the threatened
waters category, it might be doable in some regard.

The offset provisions are very troubling. Again philosophically,
we agree with the concept. If you are going to pollute a waterway
and there is a way to get 1.5 out, then you should do that, but how
do you do it? You know, philosophically, it makes some sense but
most folks in the field do not know how to make that happen.

We need a very clear delisting process. As Paul said, some of the
states’ lists were just developed by EPA, by drive-bys. That is inad-
equate. That is inappropriate, and a lot of the listings were done
to get 319-money. They did not think much about implementation
and enforcement associated with TMDL’s. Those lists need to be
cleaned up. And we need a very clear delisting process to do that.
I could not agree more with Paul on the monitoring. The monitor-
ing is not there for States to do what they need to do in 303(d).

We come before you year after year and argue for money for the
monitoring program, try to tell you what we have done in 30-years
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of clean water and what is the first thing that happens? Our mon-
itoring money is cut. USGS is cut. That makes no sense. If Con-
gress and the public want accurate data, we need to ask the appro-
priators to make sure there is money and appropriate strategies for
monitoring.

And lastly, we need to integrate our 303(d), the TMDL program,
with our 319 nonpoint source program and our 305(b), which is our
reporting program. We need to report to you on a regular basis
what is going on in these programs. They should not be separate.
We should coordinate them into a comprehensive approach that, in
fact, does what we are asking—a budget that is a plan and then
repcfrt to Congress on how we are doing. Fifteen years is not going
to do it.

The CHAIRMAN. Well, that is a good list of very sensible sugges-
tions. Have these all been made to Ms. Browner and her associates
at some point? I presume

Ms. SAVAGE. Oh, yes, Sir.

The CHAIRMAN. So you are reciting really on the basis of having
done this before.

Ms. SAVAGE. Well, as Mr. Kraft said, there were 32,000 com-
ments to EPA, of which I understand 15,000 were from the forestry
industry and the remaining were across the board, very sub-
stantive for the most part, and I think you will find that the com-
ments that I have outlined here are reflected in a large majority
of those comments.

The CHAIRMAN. Mr. Kraft, you commented in your testimony
that the legal basis is not here or not quite here for much of what
was being suggested, and you have heard the comments of others—
Mr. Adler, who believes that the TMDL program, at least in gen-
eral, may be a good way to proceed, that we are not able to monitor
what we are doing now, but in part, that is because, as Ms. Savage
so kindly mentions, money is not often appropriated and that, I
suppose, does not happen totally by chance. A lot of people do not
want to monitor these things in life. There is resistance to monitor-
ing dirty air over cities from time to time but finally we do this and
report it and it has ramifications that are difficult politically. When
you begin to get all this data it is good for social scientists but
sometimes not for the practitioners who are out there.

What comments do you have, Mr. Kraft, having listened to all
this conversation at this point, that would clarify your position or
where we ought to go?

Mr. KRAFT. There are a whole host of things, I think, in your
question. I do not think, on your first point about the lack of au-
thority, I think the legislative history and EPA’s own interpretation
of the statute consistently over a long period of time, I think,
makes it pretty clear that there is not authority in the current stat-
ute for what is being proposed.

As to the second part of your question about TMDLs perhaps
being a good thing and being in the statute, I think it is clear, and
no one really disagrees with this, that there is a requirement to do
a TMDL budget for impaired watershed and it is clear the states
do not have the money to do it on the time line they are being or-
dered by the courts. And I think there probably is some benefit to
having a budget.
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The question really comes down to then what is the way that you
take that budget and translate it into something that is workable
for the vast array of nonpoint source activities?

I think for our company we are strong believers in adaptive man-
agement. We do that in our own plans, our habitat conservation
plans, and I think that kind of approach to 319 is what is needed
here.

I think rather than trying to regulate through permits things
that really cannot be done, the way you do it is through more
money for monitoring, and we definitely need that, and then take
a look at your BMPs and are they doing what you think they are
supposed to be doing? Get some scientific data that shows whether
those BMPs are effective or not.

We need, rather than this regulation, I think what we need is
a study to find out what is the problem out there with silviculture,
if any? Is it really as big an issue as some would have you believe?
I happen to think that that is not the case but perhaps we should
put off a massive change in regulation until we can really under-
stand what the problem is.

But I do think that even if there is a problem out there and we
find out what it is with better data, the way you approach that is
through best management practices because that will lead to better
water quality. And the best example I can give is our own habitat
conservation plan, which is, in essence, a collective set of best man-
agement practices. It includes putting buffers around streams, re-
pairing roads that were not built up to modern standards. It means
grazing best management practices, fencing off cattle from streams
where that is needed.

It is a whole host of things that when you think about and work
it, once you set some guidelines out there for resource managers,
you will be impressed, I think, with the dedication that people who
work the land, who know the land, they want to protect these re-
sources and they will.

So I think rather than having to get into a permitting of every
single thing, we can create, through an adaptive management proc-
ess, better BMPs.

The CHAIRMAN. As you know, most of the protest of the EPA idea
come from the silviculture area, from forestry. Trying to think
through, and you are someone who knows about this, why is
silviculture likely to come under fire at any point? If you think of
lots of small plots with trees on them, it is hard to figure that, but
I gather when Ms. Browner was talking about the bad actors, there
are very large lumbering interests who impact upon streams and
waterways in various ways, foul up the water in some fashion.

Now, what is to be done about this where there seem to be out-
rageous situations, and what does the industry do about it now?

Mr. KRAFT. I think there are a couple of answers to that. I would
think you would find among the vast majority of our members in
AP&PA that they are exactly the opposite. They are responsible
stewards of the land.

One of the things that the industry has done is, I think, have a
code of conduct that they have implemented through the Sustain-
able Forestry Initiative Program, a commitment to clean water. I



49

think you see many of the large timber companies around the coun-
try doing habitat conservation plans.

So I think there is a lot going on already under the voluntary
programs that we have to protect clean water.

The CHAIRMAN. Well, what if somebody in the far west sees a
stream or river and they believe that things are really being fouled
up by somebody in the lumber or timber industry and they file suit
and say somebody has to stop all this? Isn’t this a part of the rea-
son we are having the argument as Ms. Browner comes forward
with this?

Mr. KRAFT. Mr. Chairman, I would say that the states are very
active in enforcing those standards now. If we were to cause a
problem on our land, if we violated the best management practices
or the streamside management zone and caused pollution in a
stream, we would be called into court immediately. I think there
is ample enforcement authority under the current act and the
states and EPA have that enforcement authority today.

The CHAIRMAN. Now Mr. Barrett, from the standpoint of the
farmers, it does not matter whether we are talking about EPA
today; whenever we talk about EPA, there are problems. In fact,
I think some have said sometimes we have price problems and
those are very severe. the Committee has been talking about that
all the time. But problems with EPA supersede that almost every
time in terms of getting a turn-out of people.

Now in this particular area, whether farmers are exercised or
not, I am trying to gather your view as to how those views fit into
a total management plan for a waterway or lakes and streams and
what have you. In other words, really most of the protests on this,
as I stated, I think, accurate, have come from people in forestry,
although there have been long-running arguments with dirt farm-
ers and other people who are involved in agriculture with regard
to EPA. But on this specific argument today, could you restate
what the objections are as you see it from farmers other than for-
esters?

Mr. BARRETT. Well, Mr. Chairman, with all the good work you
do here on the Committee to try to keep us in business, you talked
earlier about the crop insurance mark-up and for us to have the
most important asset we own, which is our land, threatened by a
Federal regulatory take-over is something that really has not sunk
in on the greater agriculture community out there yet. I do not
think the pendulum has swung to the degree it has with the
silviculture folks, but that is going to change. And that is why we
are trying to deal with it as proactively as possible down at the
county level to try to get the real row crop farmers involved in the
TMDL process.

The largest issue I think that we have to get across to policy-
makers is that when you deal with land management practices like
BMPs, and that is what we have with the help of NRCS to manage
our nonpoint source run-off, we can have an effective program that
leads to water quality improvements over time.

But when you put BMPs into a water quality-based program, like
the TMDL program, just the mere BMP by itself is not enough.
You have to ratchet your BMPs without regard to whether or not



50

they are practicable or feasible or whether or not you are making
any money.

The BMP might be you take the south 100-acres out of produc-
tion and plant grass on it. That is not something that American ag-
riculture is going to be able to comply with. That is why my testi-
mony to you is that in order to, in a cooperative way for us to move
forward with the states and improve water quality, we need to
work with the BMP program that you in Congress passed for us,
Section 319, along with all of our other partners—the NRCS and
USDA—and actually get something done on the ground.

I think that is the real thing that needs to be changed. We in
agriculture need to take back Section 319 from EPA and make it
into an action-oriented program that improves rural nonpoint
source water quality, rather than what it basically is now, which
is just a process program where they go around counting septic
tanks and such things as that. That is probably the number one
thing that we could do to really make a difference out there.

And I agree with all the other statements about monitoring. The
drive-by monitoring problem that we have in the TMDL business
right now is horrendous. The state of Idaho ended up with 962
drive-by monitored waters on its list. The state of Oklahoma—I
have a paper trail on that one. In 1992 the state of Oklahoma
turned in a 303-list with about 20-waters on it. EPA made them
put on 80-nonpoint source only waters that were just potentially
threatened. They were on another list somewhere but nobody knew
why they were on the list. Then, 8-years later, the state was asking
EPA to take them off the list and they said, “Well, even if you had
no data to put them on in the first place, you cannot take them off
unless you have data.”

So in a nutshell, Mr. Chairman, we need to have better science
behind this process and we need to put BMPs into a process where
they can be allowed to work.

The CHAIRMAN. I think you have emphasized correctly what is a
fear, at least, of many farmers of the arbitrary aspects of this or
that a good part of a farm might be sacrificed for the greater good.
There is some possibility always hopefully in our courts of law for
due process and working out before you are bankrupted arbitrarily
but a good number of farmers feel they have been dealt with in this
way. So it is timely that we hear that again because it is a part
of the argument.

Mr. Adler, your testimony has been characterized by me so many
times, it is only fair that you have a chance at least to make cer-
tain that it remains. But having heard what you have heard, do
you have a first comment?

Mr. ADLER. I actually appreciate your characterization of my tes-
timony, which I think was fairly accurate.

But I do want to respond to some of the things that have been
said. First, your opening question, which is whether or not this
committee or the Congress as a whole needs to take action on the
statute, and I do not think you do. I think that EPA is well within
its legal authority within the regulations.

There are some legal issues at the margins here that I am sure
are going to be litigated, but that is true of every single regulation
that EPA has ever promulgated and undoubtedly every regulation



51

that it will promulgate in the future, and that is the role of the
courts to decide that.

I do agree that Congress should help, can help by increasing dol-
lars for monitoring and implementation of the TMDL program. You
are used to hearing that. “Don’t do anything but send me more
money” is, I think, the message, but I think it is true. And the
FACA committee was also unanimous in its recommendation for
more monitoring and better monitoring.

But in response to John Barrett’s concerns, what we need is good
science, not perfect science, and Congress acknowledged that in
1972 when it said that TMDLs ought to be set with a margin of
safety, taking into account seasonal variations and the uncertainty
inherent in the process. If we wait for perfect science, I would sub-
mit that the next generation of all of us will be in this room in 30-
years talking about the very same issues. We need to act on good
science but the best available science and to move forward.

I think it is important to take an historical perspective here be-
cause there is a bit of a misimpression that EPA all of a sudden
launched this TMDL missile, and that is not what happened at all.
Congress adopted the TMDL program in 1972 and the problem is
that it was never implemented except in the breach. What cata-
lyzed the activities over the past several years was a rash of citizen
suits around the country in which groups complained that this le-
gitimate and useful program had never been implemented and the
courts, by and large, agreed. In fact, many of the courts expressed
some shock at the slow pace or lack of pace with which this pro-
gram had been implemented.

What EPA tried to do through the FACA committee and its rule-
making process was to try to make some sense of the program and
to try to make it workable. As just one example, we had courts say-
ing that states ought to write their TMDLs in 5-years and the
FACA committee recommendation was to move that to 15-years
and I would note that there were four state representatives on the
Committee who agreed with that representation or that rec-
ommendation.

What EPA has done I think is the reasonable conservative mid-
dle ground. If Congress were to act, it would consider two other
courses. One is to maintain the status quo but to get rid of the
TMDL program, and I think we all agree that the status quo has
not worked. Congress can throw more money at the nonpoint
source and farm bill programs, but you legitimately do not like to
simply throw money at a problem without knowing that the money
is being spent wisely.

The other course on the other side is to regulate nonpoint sources
and to treat them like we do point sources. There may be a day
that comes where we will decide that we have to do that but in the
meantime, the TMDL process is the reasonable middle ground and
I think we ought to give it a shot.

The CHAIRMAN. Is there any further comment from the panelists?

Ms. SAVAGE. Mr. Chairman, I would like to add to that. Is there
a role for Congress? I think there is. There is always a role for Con-
gress in the statutes that they pass. And it may well be time for
us to have a regulatory nonpoint source program, an enforceable
program that might include acknowledgment of the BMPs and the
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good actors that are out there doing it right and that are moving
forward. We at ASIWPCA do not want to interfer with that or un-
dermining their efforts. But, as Ms. Browner said, there are bad ac-
tors out there and maybe it is time that we say look, you have X
amount of time to do it right and if you are a habitual wrong doer,
then we ought to have something that is more enforceable and puts
you on par with a point source that is not doing what it is supposed
to be doing.

So I think in that, Bob and I agree. On the other hand, to say
that there are only two options—status quo or go with these regu-
lations—I do not think that that is accurate. We could modify these
regulations based the comments and there have been, as we said,
32,000 comments. EPA has more than its hand full in going
through all of these recommendations. There are many, many good
comments. We can modify these regulations and get into the debate
on nonpoint sources here in the Congress where it needs to be.

The CHAIRMAN. Well, I thank all of you for your testimony and
likewise for being so forthcoming in your responses to the chair and
to each other.

The hearing is adjourned.

[Whereupon, at 12:01 p.m., the Committee adjourned.]

O
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OPENING STATEMENT OF HON. RICHARD G. LUGAR, CHAIRMAN, COMMITTEE ON
AGRICULTURE, NUTRITION AND FORESTRY

FEBRUARY 23, 2000
WATER QUALITY

The committee meets today to address the issue of water quality as it pertains to agriculture and
forestry. Our particular focus this morning is the Environmental Protection Agency’s (EPA)
proposed changes with regard to the Total Maximum Daily Load program and the subsequent
changes in the National Pollutant Discharge Elimination System Program.

Many in the agriculture and forestry community have concerns about how these proposed
regulations will affect their businesses as well as their involvement in ongoing watershed
restoration. Under the Clean Water Act, states have utilized voluntary programs and approaches
to protect water quality. We want to hear today about the effectiveness of this approach. The
States are concerned that the proposed regulations represent a major significant shift away from
historic voluntary and collaborative efforts toward watershed-based approaches. These
collaborative watershed strategies are the basis for voluntary, incentive-based solutions to control
nonpoint source pollution. State water quality agencies, the Defense Department’s Clean Water
Act Services Steering Committee, the Department of Agriculture and the U.S. Chamber of
Commerce (representing more than 3 million U.S. businesses), along with many forestry and
agriculture groups question EPA's proposed revisions. They claim that the proposals would
exceed EPA's authority, undermine states rights, impose exceptional costs and impede economic
development.

We also want to address today EPA’s legal authority to regulate nonpoint source pollution.
The Congressional Research Service, in a legal memo prepared for the Agriculture Committee,
has stated that it does not appear that EPA has legal authority to regulate nonpoint sources under
the Clean Water Act. EPA appeared to concede this point at a House hearing last week.

Meanwhile, the water quality challenges remain, and agriculture and forestry’s downstream
neighbors will, with justification, expect progress. The question then, is, how can we best work
together to improve our nation’s water quality? Is it best done by command-and-control, or by
further commitment to incentive-based watershed approaches, which may not have had either the
time or the investment to work.
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This committee has offered leadership on incentives for water quality efforts. The 1996 farm
bill was one of the most environmentally responsive and responsible farm bills in our Nation’s
history. It included the Environmental Quality Incentives Program (EQIP) , that I authored along
with Senator Leahy. This is a highly successful program that is targeted by states to
environmentally sensitive areas. EQIP provides producers with the flexibility needed to address
nonpoint source problems, which vary within a state, from state to state, and from watershed to
watershed. These problems can also vary from season to season and from year to year. Nonpoint
source pollution is very site specific, and EPA should incorporate maximum flexibility into any
revision of the proposed regulations.

It is my hope that this hearing, in addition to being a forum for the airing of concerns about these
particular proposed rules, will also be the start of a dialogue on how we can make progress in an
incentive-based system to address water quality challenges associated with agriculture and
forestry. This may involve more funding for our nonpoint source programs such as EQIP, the
Wetland Reserve Program and the Conservation Reserve Program. We should also examine how
to increase the use of other market-based approaches. It is through a combination of well-funded
and innovative strategies that we will best address agriculture’s water quality challenges.
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TESTIMONY OF -
CAROL BROWNER
ADMINISTRATOR
U. S. ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE
CCMMITTEE ON AGRICULTURE, NUTRITION, AND FORESTRY
UNITED STATES SENATE

February 23, 2000

INTRODUCTION
Good morning, Mr. Chairman and Members of the Committee. | am Carol M.
Browner, Administrator of the U.S. Environmental Protection Agency (EPA). tam
accompanied today by Chuck Fox, Assistant Administrator for Water. | look forward to
talking with you this morning about the Nation’s clean water program and, more
specifically, our efforts to identify polluted waters around the country and restore their
health.

1 am very pleased that Dan Glickman, Secretary of the U.S. Department of
Agriculture (USDA) is also testifying here today. Over the past several years, EPA and
USDA have worked together very closely to coordinate programs designed to protect
natural resources and water quality. For example, EPA and USDA, along with several
other federal agencies, worked together to develop the Clean Water Action Plan
announced by President Clinton just over two years ago. We continue to work together
to oversee implementation of the Action Plan and to coordinate key projects, such as our
work to improve management of excess nutrients in waste from animal feeding

operations.
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The President’s recent proposal to provide an increase of $1.3 billion in FY 2001
for diverse USDA conservation programs provides an opportunity to further strengthen
coordination between USDA and EPA to protect natural resources and water quality.

| am pleased that the President has proposed to substantially expand FY 2001
funding for grants to States for water pollution control. The President’s Budget proposes
increased funding of $45 million for grants to States to identify and address the
remaining polluted waters around the country. This funding, when matched by States
will result in an increase of $75 million annually for development of “Total Maximum
Daily Loads” or “TMDLs.” As my testimony will explain, TMDLs are critical to attaining
our water quality goals.

The FY 2001 budget also includes an additional $50 million in funding for grants
to States to implement projects to reduce pollution from diffuse or “nonpoint sources,”
bringing the total value of these grants to $250 million, a 150% increase in 3 years.

Finally, the FY 2001 budget will include an additional $50 million for grants to
support efforts to restore water quality in the existing “areas of concern” in the Great
Lakes.

This new funding for USDA and EPA’s clean water programs, when approved by
the Congress, will provide States, agricultural producers, and others with significantly

enhanced resources to clean-up water pollution problems around the country.
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in my testimony today, | want to describe the work EPA is doing to carry the clear
water program forward in this new century, giving special attention to our recent
proposals to strengthen regulations guiding our efforts to identify and restore polluted

waters under the Clean Water Act.

CLEAN WATER FOR THE FUTURE -- THE CLEAN WATER ACTION
PLAN

Twenty-eight years ago, the Potomac River was too dirty to swim in, Lake Erie
was dying, and the Cuyahoga River was so polluted it burst into flames. Many rivers and
beaches were little more than open sewers.

Enactment of the Clean Water Act dramatically improved the héalth of rivers,
lakes and coastal waters. It stopped billions of pounds of poliution from fouling the watei
and doubled the number of waterways safe for fishing and swimming. Today, many
rivers, lakes, and coasts are thriving centers of healthy communities.

Despite this tremendous progress in reducing water poliution, almost 40 percent
of the Nation’s waters assessed by States still do not meet water quality goals. The
States report that pollution from factories and sewage treatment plants has been
reduced but remains a concern in many areas. Soil erosion and wetland losses impair
or threaten the health of many aquatic systems. Pollution from a wide range of sources
(e.g. storm water from city streets, agricultural lands, forestry operations, and others)
degrade water resources. Fish in many waters contain unacceptable levels of mercury

and other toxic contaminants. Beaches are too often closed due to poor water quality.
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Several years ago, after taking a hard look at the serious water pollution problems
around the country, the Administration concluded that current implementation of the
existing programs was not fully addressing serious water pollution threats 1o public
health, living resources, and the Nation’s waters.

in response to this concern, President Clinton and Vice President Gore
announced, in February of 1998, an interagency effort to enhance existing clean water
programs and speed the restoration of the Nation’s waterways. The Clean Water Action
Plan was the product of a cooperative effort by USDA, EPA, the Department of the
Interior, the National Oceanic and Atmospheric Administration, the Army Corps of
Engineers and others. It describes over 100 actions -- based on existing statutory
authority -- that these agencies and others will undertake to strengthen efforts to restore
and protect water resources.

The Action Plan is built around four key tools to achieve clean water goals.
> A Watershed Approach — The Action Plan envisions an improved collaborative

effort by federal, State, Tribal, and local governments, the public, and the private

sector to restore and sustain the health of the over 2,000 watersheds in the

country. The watershed approach provides a framework for water quality

management and is a key to setting priorities and taking action to clean up rivers,

lakes, and coastal waters.
> Strong Federal and State Standards -- The Action Plan describes how federal,

State, and Tribal agencies may revise standards where needed and make

programs more effective. Strong standards are key to protecting public health,
preventing polluted runoff, and ensuring accountability.
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> Natural Resource Stewardship -- Much of the land in the Nation's watersheds is
crop land, pasture, rangeland, or forests, and much of the water that ends up in
rivers, lakes, and coastal waters falls on these lands first. Clean water depends
on the conservation and stewardship of these natural resources. This Action Plan
encourages federal natural resource agencies, including the Department of

Agriculture, to support State and local watershed restoration and protection.

» Informed Citizens and Officials -- Clear, accurate, and timely information is the
foundation of a sound water quality program. Informed citizens and officials make
better decisions about their watersheds. The Action Plan encourages federal
agencies to improve the information available to the public, governments, and
others about the health of their watersheds and the safety of their beaches,
drinking water, and fish.

USDA, EPA and others are making good progress in implementing the over 100
specific actions described in the Clean Water Action Plan. Congress has provided vital
support to this work by appropriating critical funding, including doubling EPA’s State
grants for reducing nonpoint pollution to about $200 million.

A key accomplishment promoted by the Action Plan is completion of State
assessments of watershed health and initiation of over 300 Watershed Restoration
Action Strategies to restore polluted waters on a watershed basis. These Action
Strategies are a tremendous tool for drawing together the diverse authorities and
resources of local, State, and federal agencies to restore watershed health.

Other accomplishments include a new BEACH Action Plan, a response plan for
pollution threats to coastal waters, new regulations to control discharges of stormwater,
new efforts to support establishment of riparian buffers, and a contaminated sediment
strategy. We are also supporting efforts to protect water quality and wetlands on a

watershed basis through “watershed assistance grants” and the five State grant

program.
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The Clean Water Action Plan is a sound blueprint that brings the Nation’s clean

water programs into the new century. | ask, Mr. Chairman, that a copy of the first
annual report of progress in implementing the Clean Water Action Plan be included as

part of my testimony in the hearing record.

RESTORING AMERICA’S POLLUTED WATERS

The clean water programs that EPA and the States implement — ranging from
financing assistance for sewage treatment facilities, to permits for dischargers, to
technical assistance to control pollution from nonpoint sources -- are all intended to
reduce water pollution.

For many years after passage of the 1972 Clean Water Act, pollution problems
were so common that any reduction in pollutants made a contribution to improving the
health of waters. Today, however, some of the most obvious water pollution problems
have been addressed. To restore the health of those waters that remain poliuted, we
need to complement existing programs with a more focused effort to identify specific
polluted waters and define the specific measures needed. to restore them to health.

The authors of the 1972 Clean Water Act envisioned a time when this more
focused approach to restoring the remaining polluted waters would be needed and they

created the TMDL program in section 303(d) of the Act.
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In my testimony today, | want to discuss the existing TMDL program, the story
that it tells about the health of our waters, and the regulatory revisions that EPA is

proposing in order to strengthen the existing program.

The Total Maximum Daily Load (TMDL) Program Background

The TMDL program, as it exists today, has two key phases - identification of
polluted waters and restoration of the health of these waters.

in the identification phase of the program, the States, with EPA oversight and
approval, usually develop lists of polluted waterbodies -- waters that do not attain the
water quality standards adopted by that State -- every two years. States consult with the
public in developing lists, rank waters on their lists based on the severity of the pollution,
and set schedules for the development of TMDLs for each water body over an 8 -13
year period.

The second part of the program is the development of the actual “TMDL,” which
is, in effect, a State’s plan to restore the uses of the water that the State has determined
to be appropriate (e.g. swimming). It includes a quantitati\)e assessment of water quality
problems and the pollutant sources that contribute to theée problems. A TMDL for an
impaired water defines the amount of a pollutant that can be introduced into a waterbody
so that the waterbody will achieve the water quality standards adopted by that State and
allocates reductions in the pollutant or pollutants among the sources in a watershed.
Therefore, a TMDL is in effect a “pollution budget” for an impaired waterbody. As such,

it provides a guide to taking on-the-ground actions needed to restore a waterbody.
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A TMDL can focus on a small segment of a waterbody or on a group of waters in
a larger watershed. Where many polluted waters are clustered together, some States
have chosen to develop a more comprehensive, watershed approach to the problem --
such as a Watershed Restoration Action Strategy as described in the Clean Water
Action Plan.

States develop the lists of polluted waters and the specific TMDLs, both of which
must be approved by EPA. If EPA disapproves a State list or TMDL, the Clean Water

Act requires EPA to establish the tist or TMDL for the State.

Program Status

The TMDL program was designed to provide a safety net, catching water bodies
that were not protected or restored by the implementation of the range of general,
broadly applicable, pollution control programs authorized in the Clean Water Act.

Until the early 1990's, however, EPA and States gave top priority to implementing
these general clean water programs and gave lower priority to the more focused
restoration authorities of the TMDL program. As a resdlt, relatively few TMDLs were
developed and many State lists were limited to a few waters and were not submitted in a
timely manner.

Several years ago, citizen organizations began bringing legal actions against EPA
seeking the listing of waters and development of TMDLs. To date, 17 of these cases

have been resolved with agreement for State actions to identify impaired waters and



64

9.
establish TMDLs. Where States fail to act, EPA will step in and identify the poliuted
waters or establish the TMDLs.

In 1995, EPA determined that there was a need for a comprehensive evaluation
of the TMDL program. The Agency convened a committee under the Federal Advisory
Committee Act (FACA) to make recommendations for improving program
implementation, including needed changes to the TMDL regulations and guidance.

The TMDL FACA committee was composed of 20 individuals with diverse
backgrounds, including agriculture, forestry, environmental advocacy, industry, and
State, local, and Tribal governments. Two representatives of the USDA served as ex-
officio members of the FACA.

In July of 1998, the committee submitted to EPA its final report containing more
than 100 consensus recommendations, a subset of which would require regulatory
changes. Although the TMDL FACA committee did not meet agreement on all issues,
the recommendations guided EPA in the development of the revisions to the TMDL
regulations proposed in August of last year.

EPA already has taken a number of other significant steps to improve State
progress in listing polluted waters and developing TMDLs. For example, in August
1997, EPA issued two policy memoranda providing guidance for State lists and
requesting that States work to improve the pace of establishing TMDLs. In particular,
EPA asked that States develop 8-13 year schedules for developing TMDLs for all listed

waterbodies, beginning with the lists due April 1, 1998.
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States have made very good progress developing lists of polluted waters. All
States submitted 1998 lists and EPA has approved all but one of these lists. In a few
cases, EPA added waters to a State list. These lists, and rnaps of each State’s polluted
waters, are available over the Internet at www.owow/tmdls.epa.gov.

In addition, the number of TMDLs developed by States and approved by EPA has
been steadily increasing over the past several years. Between 1972 (when Congress
passed section 303(d) as part of the Clean Water Act) and 1999, States and EPA
established approximately 1000 TMDLs.

Since October 1999, States have established, and EPA has approved, over 600
TMDLs for a variety of pollutants, including sediments and nutrients which are
predominately caused by polluted runoff. Across the country, over 2000 TMDLs are now

under development.

What Do the 1998 Polluted Waters Lists Tell Us?

The 1998 State lists of polluted waters tell us that the overwhelming majority of
Americans -- 218 million -- live within 10 miles of a polluted waterbody. Over 20,000
waterbodies across the country are identified as not meeting water quality standards.
These waterbodies include over 300,000 river and shore miles and 5 million lake acres.
The size of these impaired waterbodies range from short sections of headwater streams

to long secticns of major rivers like the Mississippi and the Colorado.
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Direct pollution discharges from sewage treatment plants and factories are the
sole cause of pollution in about 10 percent of polluted waters. Another 47 percent are
impaired by a combination of point source discharges and polluted runofi. The
remainder are impaired by polluted runoff from diffuse or nonpoint sources. Some of the
impairments are the result of ongoing dischérges while others stem from historic or
“legacy” problems resulting from past activities.

The pollutants most frequently identified as causing water quality impairment
include sediments, excess nutrients, and harmful microorganisms, Metals, including
toxics, also contribute to these impairments.

On average, there are about two pollutants identified for each of the impaired
waters. This means that as many as 40,000 TMDLs may need to be done, although
watershed approaches can be used to address many of these individuat segments at the
same time and in a coordinated manner for greater efficiency.

To better illustrate the story that the 1998 polluted waters lists tell, | have several
maps and graphs - including a national map depicting the percent of impaired waters by
watershed, and a bar graph indicating the leading reasoné that waters do not meet their

clean water goals -- that | would like to enter into the record.

Proposed Regulatory Revisions

On August 23, 1999 President Clinton announced proposed revisions to the
existing TMDL program regulations that will significantly strengthen the Nation's ability to

achieve clean water goals and provide States, Territories, and authorized Tribes clearer
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direction for identifying and restoring polluted waters. In additiori, EPA proposed

changes to the Clean Water Act discharge permit program and the water quality

standards program that complement the proposed TMDL regulatory revisions.

These regulatory revisions are mid-course changes to the existing program based

on current data and first-hand, on-the-ground knowledge regarding the status of the

Nation’s waters. Moreover, the insights we gained from the Advisory Committee

process provided guidance on constructive changes to the program.

| want to briefly describe several of the key changes we have proposed to the

TMDL program.

»

Schedules for TMDLs -- The proposed rule calls for States to develop schedules
for establishing TMDLs within a 15 year timeframe, two years beyond the current
13 year schedule. By proposing this 15 year period, EPA is recognizing that
some States need to develop many TMDLs and that it takes time to develop a
useful and effective TMDL. In addition, the regulation does not set a time period
for implementing the TMDL and attaining water quality standards, thereby giving
States discretion to develop appropriate schedules for implementation.

Priorities for TMDLS -- The proposed regulations also give States considerable
flexibility in setting priorities for the development of TMDLs over the 15 year
period. While the proposed regulations would require States to prioritize their
listed waters, the only specific priority setting requirements in the proposed rule
are that States assign a high priority to polluted waters designated as a public
drinking water supply where the pollutant of concern causes a violation of a
drinking water standard, and to waters where pollutants threaten species listed as
endangered or threatened under the Endangered Species Act.

Allocating Needed Pollution Reductions for Polluted Waters -- The proposed
regulations make clear that TMDLs include an allocation of the needed pollutant
reductions among sources of pollution, but give States freedom to allocate
needed pollution load reductions among sources in whatever manner they deem
appropriate, provided that the sum of the allocations will result in the water
attaining State water quality standards.
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Defining “Reasonable Assurance” -- EPA’s current guidance asks that there be
a “reasonable assurance” that a source actually will attain its pollution reduction
allocation. Without such assurance, the TMDL may not resuit in attainment of the
State-adopted water quality standard.

The proposed regulations more explicitly define “reasonable assurance.” In
effect, “reasonable assurance” means a high degree of confidence that
allocations in the TMDL will be implemented. For point sources, reasonable
assurance would mean that Clean Water Act permits will be consistent with any
applicable pollution reduction allocation contained in the TMDL.

For diffuse or “nonpoint” sources, where no permit is required, “reasonable
assurance” would mean that nonpoint source controls are specific to the poliutant
causing the impairment, implemented according to an expeditious schedule, and
supported by reliable delivery mechanisms and adequate funding. Some
examples include regulations or local ordinances, performance bonds,
memoranda of understanding, contracts or similar agreements. Voluntary and
incentive-based actions may also be acceptable measures of reasonable
assurance and are encouraged. It is important to note that a State decision to
allocate load reductions to nonpoint sources does not bring that operator into a
permit or regulatory program.

TMDL. Implementation Plans -- The proposed regulations call for organizing
TMDL related information concerning needed pollution reductions, allocation of
pollution reduction effort among sources, and “reasonable assurances” in a single
document called an implementation plan.

States will have the responsibility for developing the plans, but will work closely
with a range of stakeholders at the iocal, waterbody level. States could develop
implementation plans for clusters of listed waters on a watershed scale, as long
as the scale of the implementation plan is consistent with the geographic scale at
which the TMDL is established.

Permit Program Revisions -- In cases where a State developed a TMDL that is
disapproved by EPA, the Clean Water Act requires EPA to establish the TMDL.

In such cases, the proposed regulations would ailow EPA to use the authority that
States now have to designate certain sources, such as large Animal Feeding
Operations and large fish farms, as needing Clean Water Act permits. EPA would
use this authority only where a permit is needed to assure implementation of
measures called for in a TMDL established by EPA.
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The new regulations also would provide EPA the authority to object to and, if
necessary, reissue expired permits issued by States for discharges to polluted
waterbodies where reissuance is necessary to move toward meeting water quality
standards while a TMDL is being established or to ensure that a completed TMDL
is adequately implemented.

Silviculture Activities -- The proposed regulation provides States with
discretionary authority to require that discharges of stormwater from forest
activities such as road building and harvesting have a Clean Water Act permit,
but only where the discharge contributes to the nonattainment of a State-adopted
water quality standard or is a “significant contributor” of pollutants to waters.

Although silviculture activities are not the most significant source of water
pollution nationwide, they can cause serious pollution problems in some areas. In
the preliminary data for the forthcoming 1998 305(b) report, thirty-two States
identified forestry as a source of water quality problems for 20,000 miles of rivers
and streams and 220,000 acres of lakes. Other States identified serious
problems from pollutants, such as sediment and nutrients, that can result from
forestry and other activities, but did not identify source categories.

This regulatory revision is narrowly tailored to allow the State permitting authority
the option of requiring an individual silviculture discharger to address a significant
water pollution problem through the use of a permit when other tools (e.g.
financial assistance, voluntary measures) are unavailable, are not being
implemented, or have proven ineffective.

EPA recognizes that many States have strong and effective voluntary programs
for reducing water pollution from silviculture operations, and expects that most
States will continue to rely on these programs both to protect the quality of waters
that are now clean and to restore the quality of waters identified as polluted.

Where EPA uses its backstop authority and establishes a TMDL for a State, and
allocates pollution reductions to forestry sources, the Agency will rely on
voluntary, incentive and financing approaches for implementing these load
allocations where they are proven effective. Only in cases where no other option
offers a “reasonable assurance” of implementation would EPA consider using the
proposed regulatory authority to require a discharge of stormwater from a forestry
operation to have a Clean Water Act permit. EPA expects to use this authority as
a last resort.

New Discharges to Polluted Waters — The proposed regulations outline a new
approach to achieving progress toward attainment of water quality standards in
polluted waterbodies after listing and pending establishment of a TMDL. Because
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the new regulation would allow up to 15 years for States to develop TMDLs, there
is a significant risk that conditions will decline in many waters before the TMDL is
developed.

Existing regulations allow new dischargers to polluted waters, as long as the
discharge “does not cause or contribute to the violation of water quality
standards.“ This means the dischargers either will not discharge pollutants
causing the water to be impaired, or if they intend to discharge such pollutants,
their permit must include effluent limitations that “derive from and comply with”
water quality standards (e.g, the pollutant concentration level in the newly
permitted effluent does not exceed the allowed concentration level of the pollutant
in the receiving water).

EPA is proposing to strengthen this requirement by requiring that, where a State
(or EPA where it issues the permits) allows large new or significantly expanded
discharges to these waters, discharge permits must result in “reasonable further
progress” toward water quality goals. Where possible, permits are to include an
offset from another pollution source of one-and- a-half times the proposed new or
expanded discharge. At a minimum, the permit is to do no further harm to the
receiving water. This provision would help to assure that pollutants that
bioaccumulate or are controlled based on mass loading, rather than
concentration, do not make already polluted waters worse.

CONCLUSION

Most Americans are rightly proud of the tremendous progress the country has
made over the past 25 years in improving the quality of our rivers, lakes, and coastal
waters. The days of rivers bursting into flame and lakes dying are behind us.

This accomplishment resulted from a team effort -- Congress lead the way in
passing the Clean Water Act and other federal laws, and federal agencies like EPA and
the Department of Agriculture did their part. But much of the real, on-the-ground work
has been done by the States, cities, small towns, and individual stewards of the land,

like farmers, ranchers, and woodland managers.
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The 1972 Clean Water Act set the ambitious -- some thought impossible --
national goal of “fishable and swimmable” waters for all Americans. At the turn of the
new millennium, we are finally within striking distance of that goal. We need to maintain
our traditional programs to protect clean waters. But today, we are able to list and put
on a map each of the 20,000 polluted waters in the country. And, we have a process in
place -- the TMDL program -- to define the specific steps needed to restore the health of
these polluted waters and to meet our clean water goals within the foreseeable future.

It is critical that we, as a Nation, rededicate ourselves to attaining the Clean
Water Act goals that have inspired us for the past 25 years. The TMDL regulations we
have proposed draw on the core authorities of the Clean Water Act and refine and
strengthen the existing program for identifying and restoring polluted waters. They
provide a map that will support us in our effort to fulfill the original promise of the Clean
Water Act.

Some who have commented on the proposed regulations have suggested that we
are asking the country to take too great a step toward cleaner water and that we shouid
set aside these proposals. | respectfully and strongly disagree.

We began this effort over three years ago by forming a Federal Advisory
Committee including a wide range of interested parties. We used the report of this
Advisory Committee, and input from States and others, to develop a proposed
regulation. We extended the comment period on the proposed rules to January 20 of

2000 and actively sought public comments and input from all interested parties for 150
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days. We held a series of public meetings around the country on this proposal to
respond to questions and listen to alternatives.

A key theme of many of the commentis we heard in developing the rule is the
need to increase financial resources for States to manage this effort and to assist
pollution sources in implementing needed controls. We recognize this need. We have
increased funding for key State grant programs in recent years. Congress approved the
Administration’s requests to add $100 million to State grants for the nonpoint pollution
control program in FYs 1999 and 2000. Most importantly, for FY 2001, the President
has proposed a major increase to EPA grants to States targeted specifically for
development of TMDLs. This funding, when matched by States, will provide $75 million
for this important work. This is complemented by the proposed $1.3 billion increase in
conservation programs at USDA. We heard the call for increased resources and we
responded.

Mr. Chairman, some observers will tell you that these new regulations are more of
the old, top-down, command-and-control, one-size-fits-all- approach to environmental
protection. In fact, the regulations are guided by a vision ofa dramatically new approach
to clean water programs.

This new approach focuses attention on pollution sources in proven problem
areas, rather than all sources. It is managed by the States, rather than EPA. ltis
designed to attain the water quality goals that the States have set and to use measures
that are tailored to fit each specific waterbody, rather than a nationally applicable

requirement. And it identifies needed pollution reductions based on input from the
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grassroots, waterbody level, rather than relying on a single, national, regulatory answer.
In sum, we think we are on the right track to restorinvg the Nation’s polluted waters.

Over the next several months, we wiil work with other federal agencies, States,
and other interested parties to develop a final regulation to help the Nation better
achieve the goal of restoring polluted waters.

Thank you, Mr. Chairman and members of the Committee for this opportunity to
testify on EPA’s efforts, in cooperation with States and other federal agencies such as
the Department of Agriculture, to restore the Nation’s polluted waters.

I will be happy to answer any questions.

* ok ok
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U.S. Department of Agriculture Testimony
to the
Committee on Agriculture, Nutrition, and Forestry
by
Dan Glickman
Secretary

February 23, 2000

Mr., Chairman and members of the Committee, thank you for inviting
me to appear before you today to join my colleague Carol Browner,
Administrator of the Environmental Protection Agency (EPA), to discuss
EPA’s proposed rules on Total Maximum Daily Loads (TMDL). lam
accompanied by Deputy Secretary Richard Rominger and Under Secretary
for Natural Resources and Environment Jim Lyons.

USDA shares EPA’s commitment to cleaning the waters of the United
States and building on succes..s reducing water pollution over the past
several decades. But, to some degree, those accomplishments were the easy
part. The remaining pollution concerns, as highlighted in the President’s
Clean Water Action Plan which Administrator Browner and I helped
prepare, are so-called “nonpoint sources” of pollution such as soil erosion,
urban runoff, pollutants from animal feeding operations and other sources
that do not come from a single, simply-identified source. Addressing these

nonpoint sources of pollution is the great challenge that remains to further
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improve our waters to make them fishable, swimmable, and potable for all
Americans to enjoy.

To accomplish these next steps in cieaning our waters will take a
concerted effort from farmers, ranchers, and forest landowners, as well as
urban and suburban residents. Notwithstanding all the work that remains,
farmers, ranchus, and foresters have been working for years to reduce the
effects of their operations on water quality. Much has been achieved in this
regard using many of the conservation tools that the Congress and
Department wrote into the 1985, 1990, and 1996 Farm Bills,

For example, the Conservation Reserve Program (CRP) has been an
extremely effective tool in reducing erosion on highly erodible lands.
Continuous sign-up of bufter practices under CRP has become an important
part of water quality protection. The Wetlands Reserve Program, the
Environmental Quality Incentive P »gram (EQIP) and or -~ of its
predecessors the Water Quality Incentive Program have benefitted
thousands of farmers and ranchers and helped them to improve the
productivity of their operations through improved conservation, The
Conservation Reserve Enhancement Program (CREP) is playing an
important role in protecting the waters of the Chesapeake Bay, salmon
habitat in Oregon and Washington, and drinking water supplies for New

York City. The President’s FY 2001 budget request includes $1.3 billion
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above currently authorized levels to bolster our agriculture conservation
programs.

I am proud of agriculture’s and forestry’s contributions to the nation’s
efforts to clean our waters, while recognizing that we can and should do
more. The question is how should we proceed with our efforts to reduce
nonpoint source pollution, and, what additional tools are needed to realize
further gains?

1 believe we must proceed carefully and thoughtfully. As you know,
American farmers and ranchers have for the last three years suffered from
rock-bottom prices, shrinking global demand, record worldwide production,
and a slew of natural disasters. They are under extraordinary duress - and
more than ever - they need clear and understandable information about how
any new proposed regulation might affect their operations,

The proposed TMDL rules are understandably confusing to the

ilture community. The language of the draft rule is very complex and

lv would present a challenge to any expert on the issue. First and

foremost, farmers need a clear statement of how the proposed rule would
affect them.

Mr. Chairman, [ want to clarify the confusion regarding the
Department of Agriculture’s position on the proposed TMDL rules. On

October 22, 1999, Mr. Lyons’ office sent a letter to Administrator Browner

W
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commenting on EPA’s proposed rule.  However, the lerter had not gone
through Departmental clearance and more importantly, I never reviewed it.
Accordingly, it does not represent USDA’s official position.

It is unfortunate because if 1 had had an opportunity to review the
October letter, I would have set a different tone. Some are using the letter
to drive a wedge between USDA and EPA on this issue. The letter unfairly
questioned the EPA’s interpretations of its own authorities. Let me make
clear, that we defer to EPA’s interpretations of its legal authorities as it is
the agency charged by this Congress to implement the Clean Water Act.

I have concerns about the proposed rule, but I believe adjustments
can be made without undermining the intent or the letter of the law. USDA
has formed an interagency group with EPA to work through our concerns.
This group has been meeting regularly and I understand it is making
progress.

[ believe the TMDL rule should recognize the best management
practices of America’s farmers and ranchers: second, the rule should be
more clearly constructed and should minimize adverse effects on agriculture
and silviculture operations; and third, it should allow for reasonable time
frames for planning and implementation.

I want to take this opportunity to summarize our main concerns:
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First, the rule should clarify that a farmer’s best management
practices -- such as a stream side buffer on farm or forest land -- will be
taken into account when determining how to best meet clean water
standards.

Second, the EPA should provide comprehensive cost projections of
the impact of the proposed TMDL rule on agriculture and silviculture.

Third, the rule should clarify if and when the TMDL process would
apply to discharges from silvicultural activities. USDA knows what works
well in implementing TMDLs in forested watersheds and the rules should
reflect our field experience. USDA’s partnerships have shown that an
adaptive and collaborative TMDL process that relies on best management
practices and monitoring often has the best chance of efficiently attaining
water quality standards.

Finally, USDA is concerned about the science being used in assessing
and attributing the effects of nonpoint source pollution. Theoretical models
have high levels of uncertainty and there are gaps in the data regarding what
is natural background pollution versus what is caused by human actions.

Mr. Chairman, USDA believes education and partnerships are going
to play decisive roles in efforts to improve water quality. The proposed

TMDL rules should be fair, clear, and provide farmers with greater

wn
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certainty. With this in mind, we are diligently working with the !
resolve our concerns.

Mr. Chairman, 1 thank you for this opportunity to appear before your
Committee. We welcome the opportunity to discuss the issues and respond

to your questions.
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February 23, 2000

Mr. Chairman, I regret that I am not able to be present at today’s hearing, because of
pressing business in Montana.

Nevertheless, I appreciate your convening the hearing. The Total Maximum Daily Load,
or "TMDL" program, is critical to achieving our common goal, established in 1972, of making
all of our nation’s waters fishable and swimmable.

At the same time, EPA’s proposed new TMDL rules would have an important affect on
farms, ranches, and forestry.

In particular, like others, I am concerned about the proposal to revoke the regulation
excluding most silvicultural activities from the definition of a point source, replacing it with a
new standard that allows states or EPA to require Clean Water Act permits in certain
circumstances. Among other things, I am concerned that this proposal may exceed the scope of
EPA’s authority under current law.

To address this question, Senators Murray, Wyden, and I recently wrote EPA
Administrator Browner, questioning the application of the new rules to silviculture. Yesterday,
we received an initial, partial, response, from Assistant Administrator Fox.

This response does not fully resolve all of the important legal and policy issues. But it
does represent progress. For example, the response makes an important clarification, by
confirming that, before the Clean Water Act permit program applies, a source must meet the
current law definition of a "point source.” In other words, permits may not be required of
nonpoint sources, which, to my mind, comprise the vast majority of forestry activities.

I ask that a copy of the letter from Assistant Administrator Fox be included in the hearing
record.

Thank you.
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Introduction

Mr. Chairman and members of the committee, my name is James Kraft and | am the Vice
President and General Counsel for Plum Creek Timber Company based in Seattle, Washington.
I appreciate the opportunity to present my testimony today on behalf of the American Forest &
Paper Association on the Environmental Protection Agency’s (EPA) August 23" proposed
regulations to revise the Total Maximum Daily Load (TMDL) program under Section 303(d) and
modifications to the National Pollutant Discharge Elimination System (NPDES) permit program
under Section 402 of the Clean Water Act. I'd also like to say at the outset that the forestry
community and my company support the goals of the Clean Water Act but we do not believe this
program takes us in the right direction. Mr. Chairman, as you will hear, these proposed rules are
such a radical departure from the existing federal statute and case law and the economic and
administrative burdens so enormous, that it has garnered serious concerns among the forestry,

ranching and agriculture community nationwide.

American Forest & Paper Association (AF&PA)

AF&PA is the national trade association of the pulp, paper and forest products industry.
We represent approximately 84 percent of paper production, 50 percent of wood production and
90 percent of industrial forestland in the United States. Nationwide, there are over 9 million non-
industrial private landowners who own 59 percent or approximately 280 million acres of the total
productive timberland. The nation depends on industrial, nonindustrial and public forest lands to
supply the raw material used to manufacture the wood and paper products we as citizens enjoy
everyday. Plum Creek Timber Company owns land throughout the country including Washington

state, Montana, Idaho, Arkansas, Louisiana and Maine.

While AF&PA represents the manufacturers of wood and paper products, all of whom
have serious concerns with a multitude of other program changes contained in the rulemaking, |
will confine almost all my remarks to the forestry components of the NPDES rule and will explain

how this will also have a dramatic economic effect on the forestry community.
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As we consider the proposed rules and attempt to decipher an extremely complex issue,
the forestry community is struck by the heavy-handed command and control federal approach
being imposed upon states and private industrial and non-industrial forest landowners throughout
the country. Some important stakeholders in the issue including the National Association of State
Foresters, the Society of American Foresters; and the agriculture and ranching community all
have serious concerns with the proposed rulemaking. As the Committee is well aware, even the
U.8. Department of Agriculture submitted extensive comments in opposition to the proposed rule

based on legal, statutory, policy and regulatory interpretations.

The EPA National Pollutant Discharge Elimination System (NPDES) Proposed Rule

{ want to first focus on EPA’s decision to abandon almost three decades of statutory
interpretation of the Clean Water Act and case law by eliminating the designation of forestry
activities as a “nonpoint source” activity. Second, | will describe the forestry community's
substantial progress in improving water quality. Finally, | will briefly address how we believe the
federal EPA can assist states and communities in getting on-the-ground results to protect and
maintain water quality nationwide rather than create enormous uncertainty and confusionina

federal regulatory process without commensurate improvements in water quality.

Let me first explain the background of the existing regulation defining these forestry
activities as nonpoint sources. [n the original Clean Water Act (CWA) 1973 reguiations, EPA
chose to exclude certain activities, including all silvicultural activities, from the NPDES program,
without regard to whether they were point sources. When this was challenged by environmental
groups, the federal courts ruled against EPA and ordered the agency to identify those activities
that are point sources. EPA responded with silvicultural rules in 1976 that identified four discrete
activities (i.e. rock crushing, gravel washing, log sorting and log concentration yards) associated
with forestry operations as point sources. They concluded that everything else associated with

forestry is a nonpoint source. By way of explanation, EPA stated in the proposed rulemaking that
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"the [Clean Water Act] and its legislative history make clear that it was the intent of Congress that
most water poliution from silvicultural activities be considered nonpoint in nature” and be

addressed under section 208 of the statute. 41 Fed. Reg. 6233, 6234 (February 12, 1976).

EPA has proposed to eliminate the following activities from categorization as a nonpoint
source: nursery operations; site preparation; reforéstation; cultural treatment; thinning; prescribed
burning; pest and fire control, harvesting operations; surface drainage and,; road construction and
maintenance. Instead, EPA proposes to redefine them as point sources. The proposed rule
would give EPA or NPDES-authorized States the authority to designate silvicultural activities as
point sources requiring NPDES permits. The designation would be triggered when the State or
EPA determines that the silvicultural activity “contributes to a viclation of a water quality standard
or is a significant contributor of pollutants to waters of the United States.” EPA states that it will
only exert this authority in impaired waterbodies on a case-by-case basis where a state fails to
develop a reasonable assurances program that BMPs can achieve load reductions in an impaired
waterbody and the activities are not enforceable. The additional Agency caveat discussed in the

proposed rule is that it will be applied prudently, rarely and only as a “last resort”

For the first time in the history of the Federal Water Pollution Control Act and its
subsequent Amendments, the U.S. EPA has now asserted its direct controt of forest management
activities on private lands. Let me give you the quote of what an EPA Region 1 official said at an
EPA-sponsored public hearing conducted in Concord, New Hampshire on December 17" on how
this rule would be implemented. “It ultimately will be left to the state... But we would have to
approve each request for a permit to conduct a logging or logging-related activity to assure it
won't harm the water.” Given such statements, the forestry community has no confidence that
the Agency or others opposed to forest management will enable any forest landowner to perform
activities without federal oversight and the inevitable litigation that will result. Moreover, EPA's

stated limitations on use of the point source designation authority will not be supported by the
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courts and will inevitably be expanded to include all waterbodies where forest management is

conducted.

Progress In Improving Water Quality

EPA contends that because silviculture activities can be a cause of water quality
impairment this gives them discretionary license to label such activities as point sources. The
EPA citation of silviculture’s impact on water quality is selective and in some cases directly
contradicts reports referred to in the proposed regulations. Every state with significant forest
management activities has developed forestry best management practices or rules and submitted
them to the Agency as part of the Section 313 nonpoint source program. More than 20 states
have conducted periodic BMP compliance surveys, Other states including Florida and South
Carolina have gone further by conducting state-wide BMP effectiveness studies to measure water
quality upst eam and downstream of forestry operations and determine their ability to protect
water quality. And the results are clear — they are effective in maintaining and protecting water

quality.

Take the state of Montana, for example, where Plum Creek owns 1.5 million acres of
timberland. EPA writes in the economic analysis accompanying the proposed regulations that
Montana does not have a sufficient reasonable assurances program and therefore it will be
subject to NPDES permit requirements. Over the past decade, Montana has developed a
rigorous Best Management Practices (BMP) compliance survey program. The most recent
results from 1998 found statewide compliance with BMPs averaged 94% - up from 78%
compliance in 1990. This improvement was achieved not through heavy-handed regulation, but

was brought about by locally-led efforts to educate loggers and landowners.

The most recent publicly available data from EPA's website, the 1996 national TMDL
tracking database, indicates that only eleven states listed silviculture as a cause of impairment on

their Section 303(d) list of impaired waterbodies where total maximum daily loads would actually
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have to be performed. These are the only waterbodies where the Agency purports the rule will

apply. Further, almost two-thirds of the stream segments listed due to silviculture were from one

state - Montana. In 1987, Montana’s legislature passed a bill that required the state to document

the scientific basis for listing streams as water quality limited. After conducting this review,

Montana DEQ has found that they in fact did not have credible data to justify the listing of over

half the streams on the 1998 Montana 303(d) list.

Placing the national numbers into perspective and upon closer examination of the federal

and state reports, the following information clearly reveals that forestry is a relatively minor cause

of water quality impairment across the country:

Silviculture accounts for approximately seven percent of the total impaired river miles
nationwide;

The relative arnount of total river and stream impairment due to silviculture dropped
from 9 percent in 1988 to 7 percent in 1998;

The number of river and stream miles classed as "major impairment” due to
silviculture dropped 83 percent between 1988 and 1986;

The length of river and stream miles impaired from natural causes is about twice the
length of impairment due to silviculture;

Silviculture represents one-tenth of one percent of the impaired coastal waters;
Silviculture represents less than one percent of lake impairment;

EPA’s 1996 National Water Quality Inventory report dropped silviculture from the
chart as one of the seven leading sources of impairment to rivers and streams; and
Compliance with state forestry best management practices is reaching 90 percent or

more;

I would like to share with you some of our accomplishments as an industry. Through the

Sustainable Forestry Initiative (SFI)*™ program, in which all members participate as a condition of

membership, many members have committed to going above and full compliance with Best

Management Practices (BMPs) to protect water resources during forestry operations. Through
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their compliance with the SF1 objectives, member companies are committed to fostering the

practice of sustainable forestry through landowner education efforis on all forestlands,

In 1997, AF&PA member companies began reporting on the number of acres and miles
of streams that are enrolied in wildlife and fisheries agreements with conservation groups and
public agencies that specify on-the-ground management practices. Almost 11 million acres,
representing 20 percent of the total acres in the SFI program, and 4,286 miles of stream have
been enrolled in these agreements. The SFI program has established State Implementation
Committees in 32 states that receive more than $3.1 million from AF&PA members and allies to
foster their responsibilities to promote SFI principles. While industrial forestland constitutes
approximately 15 percent of the nation’s forested acreage base, AF&PA members are also

committed to expanding and promoting sustainable forestry into the broader forestry community.

Economic Implications of the Proposed Rules

EPA’s economic analysis accompanying these proposed rules claims that between 800
and 1200 landowners per year will be affected and total administrative costs to sources and
EPA/states would fall between $3.72 and $13.22 million. Mr. Chairman, there is no way that the
economic burden on landowners, loggers, state agencies and the federal government would be
so limited. If a permit is necessary according to EPA, they attempt to reassure the affected
landowners by stating that it will only take 2 hours to prepare a notice of intent to file for a federal
permit. If the national forest system timber sales program is used as a guide, actually obtaining

the federal approval to conduct a harvesting operation is the real time question.

There are literally thousands of silvicultural “events” in each state every year. According
to AF&PA’s assessment, supported by the work of five independent forest economists at well-
respected academic institutions around the country, the incremental economic burden to
landowners, operators, communities and government agencies could easily exceed $1 billion

annually, nationwide. The administrative costs alone of an NPDES program for silviculture, even
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in the unlikely event that it would be invoked sparingly, would exceed EPA’s estimates by several
fold. Because the economic impact will far exceed $100 miilion annually, EPA must comply with
the Unfunded Mandates Reform, Executive Order 128686, and the Regulatory Fiexibility Act by
conducting a more detailed and comprehensive benefit-cost economic analysis of the proposed

rule.

EPA Rationale for Designation of Forestry as a Point Source

EPA provides two reasons for its change of interpretation. First, that the 1987 CWA
amendments did not categorically exempt silvicultural activities from the stormwater program
sirnilar to the agricultural exclusion provision. Second, Congress never explicitly stated that

silviculture was a nonpoint source.

To the first point, EPA relies on the Section 402, p) stormwater provisions as their
authority to designate silviculture as a point source. They claim that because stormwater Section
402(p) of the CWA does not explicitly exempt stormwater discharges associated with silvicultural
operations from NPDES permits (as opposed to agricultural stormwater runoff that is statutorily
exempt), they have therefore interpreted the statute to allow the Agency to regulate silviculture
under the stormwater program. Essentially, EPA claims that the absence of a specific exemption
for silvicultura! activities gives license to the agency to transform those activities from nonpoint
sources to point sources. This interpretation constitutes an incredible usurpation of authority from
Congress. In effect, EPA says that congressional failure to statutorily define every nonpoint
source activity gives them license to designate as a point source, whenever it chooses, any and
every nonpoint source activity except agricultural activities involving stormwater runoff. This
interpretation strips from the Section 319 program everything except agricultural stormwater
discharges and irrigation return flows. We suspect Congress would be astounded to learn that
this is the consequence of its addition of the agricultural stormwater discharge exception to the

CWA definition of point source.
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With respect to the lack of a specific statutory exemption for silviculture, AF&PA believes
that the 1972 Act and its 1977 and 1987 amendments clearly intended not to regulate water
pollution from most silvicultural activities through the Section 402 or 404 permit programs. In fact,
the 1987 Amendments enacted the Section 319 provisions to specifically address nonpoint
source runoff, including silvicultural activities, through a state-based best management practices
program. In the Section 208 provision, the forerunner of the 319 nonpoint source program,
Caongress directs states to put together a plan and process to “identify, if appropriate,
agriculturally and silviculturally related nonpoint sources of poliution.” Instead of relying on the
statutory language and Congressional reports, EPA now claims the “discretionary” authority to
require a federal NPDES permit for silvicultural activities based on whether its located in an
impaired waterbody and whether a state has an adequate total maximum daily load (TMDL)
reasonable assurances program. Mr. Chairman, the forestry community-at-large finds this to be

an incredible expansion and interpretation of statutory authority.

EPA Stormwater Regulations

What is further astounding about these proposed rules is that it directly contradicts EPA’s
November 1980 stormwater regulations issued three years after the 1987 Amendments were
enacted. At that time, EPA declared that silvicultural point sources do not include the very same
activities they claim today are point sources. In fact, EPA modified the final rule to state that
“stormwater discharge associated with industrial activity” does not inciude discharges from
facilities or activities excluded from the NPDES program under 40 CFR Part 122. Activities
excluded under that reguiation were precisely the same activities EPA now claims are point
source discharges. Let me quote from the EPA rules: “EPA agreed with the commenters that
logging is a transitory operation that may occur on a site for only a few weeks in a 20-30 year
period, that delays in obtaining permits could create problems in the harvest schedule and mill
demand, and that "runoff from such operations should be controlled by BMPs in effect for such
industries and that such a permit would not be practical and would be cost prohibitive.” 55 FR

48,011 {1990).
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In fact, Section 402(p)(5) required EPA to submit a stormwater report to Congress to
identify those stormwater discharges or classes not subject to industrial or municipal permits.
There is nothing contained in that March 1995 report to indicate that silviculture should be
permitted. To the contrary, the report does not include silviculture among the five “leading
sources of water quality impairment” and does not identify forestry operations among the 90
categories of facilities and activities appropriate for consideration as potential “Phase 1i” sources

subject to permitting.

Forestry and the Clean Water Act

Where Congress spoke to imposing federal permits for forestry activities they did so
directly and unequivocally. Here's an example: In 1977, Congress enacted the Section 404
discharge of dredged and fill provisions which provided a conditional permit exemption for the
identical silviculture activities EPA now claims “discretionary” authority to regulate. While some
might argue that these are separate and distinct provisions, there is no distinction in terms of the
potential runoff event. Somehow disturbed soil that is exempt from permitting (as dredged
material) under Section 404 becomes eligible for permitting (as sediment) under Section 402. We
do not believe that Congress intended for EPA to interpret a 1987 stormwater provision that
contains no reference to silvicuitural activities as regulatory license to override the Section 404(f)

“normal silviculture activities” exemptions.

Further evidence of Congress’ view that silvicultural activities in general, and forest road
construction and maintenance in particular, are satisfactorily regulated through means other than
a permit system comes from the Clean Water Act of 1977, Pub. L, 95-217, 91 Stat. 1566 (1977).
The Senate Committee report accompanying the 1977 statute stated: “The construction of farm
and forest roads is exempted from section 404 permits. The committee feels that permit issuance
for such activities would delay and interfere with timely construction of access for cultivation and

harvesting of crops and trees with no countervailing environmental benefit.” In another passage
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of the same report, the committee states “no permits are required” for activities listed in Section

208(b)(2)(F) through (i) “for which there are approved best management practice programs.”

The forestry community, many state agencies, governors and others oppose the
designation of forestry activities as a point source. We do not believe there is any legal or
statutory authority for EPA to revise the regulations that would eliminate the nationwide
recognition of forestry as a nonpoint source activity merely to address some unidentified last

resort situations on an individual basis

The Total Maximum Daily Load (TMDL) Proposed Rule

There is an equally important reasonable assurances requirement that flows from the
proposed TMDL rule that should be briefly mentioned. The Section 303(d) provision requires
states to identify impaired waters (those waters not meeting water quality standards) and
establish priority rankings and develop total maximum daily loads (TMDLs) under Section 303(d)
of the Clean Water Act. Heretofore, under EPA’s existing regulations, a TMDL has been a
numeric calculation of the amount of pollutants a waterbody can receive from point source
discharges, nonpoint source runoff, natural background; with a margin of safety. Setting aside
the scientific difficulty of actually calculating a “daily” load from nonpoint source activities, the
proposed rule requires states to submit an “implementation plan” under Section 303(d). The plan
would contain not only the numeric calculation but alsc eight required elements including control
actions and measures that must be implemented before EPA would approve the TMDL. The big
issue, and one that was unresolved in the Federal Advisory Committee Act (FACA) group report,
is whether the implementation plan should be submitted for approval by EPA under Section
303(d) or submitted under 303(e), the continuous planning process provision of the Act. We do
not believe that Section 303(d) provides EPA with the authority to require implementation plans,
nor does it provide, as EPA contends in the proposal, that implementation plans can be
approved, disapproved, or taken over by EPA. This is not a minor legal issue but one that has

enormous consequence for private landowners.

10
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For example, lets examine the situation where EPA rejects an implementation plan
because the Agency does not believe the forest stream side zone (SMZ) management width
requirement established by a multi-stakeholder state best management practices group is
sufficient to protect water quality. The Agency, having given themselves the authority to take
over the state program, is now free to re-write the implementation plan, change the state’s SMZ
requirement and then impose an NPDES permit requirement because the state allegedly does
not have sufficient enforcement authority. This is not theoretical, but exactly the type of authority
the Agency is proposing to grant to itself. Moreover, the Agency is exposing itself to countless

citizen suits if it does not exercise this authority to the satisfaction of environmental activists.

According to EPA’s August 1997 Memorandum published in the Federal Register,
“implementation of a TMDL depends on other programs and activities; a TMDL alone does not
create any new or additional implementation authorities.” The numeric TMDL itself must be
approved by the EPA but no reading of the statute or its legislative history calls for the
preparation and submission of an implementation plan under 303(d). We believe the continuing
planning process described in the Clean Water Act's Section 303(e) provision is the

implementation phase for the 303(d) listed stream segments.

Other Alternatives

Itis plainly evident from the reaction by the majority of state agencies, state water quality
agencies, governors and others that the proposed rules were formulated without the advice and
input from those stakeholder groups who will be ultimately responsible for implementing the
regulations. Mr. Chairman and members of the Committee, there is a better way. It requires
additional funding of the Section 319 program, greater cooperation among multiple state agencies
engaged in nonpoint activities, more partnerships with private landowners and stakeholders and
better dialogue between EPA Regional Offices and the states to make improvements to water

quality happen. However, the federalization of nonpoint source activities as proposed under
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these circumstances will create dissention and not accomplish the mutual goals shared by

everyone.

Conclusions

Mr. Chairman and members of the Comrhittee, over 30,000 comments have been
submitted on these rules and the forestry community represents a sizeable share of those
comments. We feel strongly that only Congress should determine how nonpoint source activities
are addressed under the Clean Water Act. As a January 20, 2000 Congressional Research
Service report states: "It is difficult to argue that a Congress that took such care to minimize the
federal role in the CWA sections that explicitly address nonpoint source pollution could have
intended the possibility of direct federal regulation of such sources through a provision such as
section 303(d) that makes no mention of nonpoint sources.” As Congress has recognized
several times, nonpoint source pollution is not amenable to point source discharge permits. Any
call for more narrowly crafting or tailoring the designation of forestry as a point source discharge
is not consistent with the statute and is clearly against USDA's original comments that were
submitted into the EPA comment docket. We do not believe there is any legal or statutory
authority for EPA to revise the regulations that would eliminate forestry as & nonpoint source

activity merely to address some unidentified [ast resort situation on an individual basis.

The TMDL program will require states to develop 40,000 TMDLs on the estimated 20,000
impaired waterbodies nationwide. As was the case in Montana, and supported in a General
Accounting Office (GAO) study, there are significant resource constraints at the state level
including the lack of monitoring and sampling to do an effective job in implementing these
proposed regulations for both nonpoint and point sources. The imposition of additional
requirements on states to list impaired waterbodies, develop TMDLs and to “allocate loads”
through this proposed rulemaking will overload the system. As we have learned from other

federal environmental statutes, it is absolutely necessary to first undertake the necessary studies

12
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to assure that major program changes such as these are scientifically defensible, technically

feasible and cost effective.

In the end, we believe that these rules will discourage the practice of sustainable forest
management. They will create disincentives to expand forest cover in the U.S,, stifle economic
opportunity and prosperity in communities desperate to be part of the economic revival in this

country and make it more difficult for people to make a living off their land.

This concludes my remarks, Mr. Chairman, and | would welcome any questions you or

members of the committee may have.
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TESTIMONY OF PAUL JOHNSON
DIRECTOR OF THE IOWA DEPARTMENT OF NATURAL RESOURCES

My, Chairman and members of the Committee, my name is Paul Johnson. Tam currently the Director of
the Jowa Department of Natural Resources. I am also a farmer and a former state legistator and [ also
served as Chief of the Natural Resources Couservation Service for four years.

lowa is a state blessed with a diverse and productive landscape and normally abundant rainfall. Our land
forms include the rugged, picturesque hills and valleys of the Northeast, the flat plains of the North
Central region, the loess hills of the West, and the rolfing hills of the South. Our streams and rivers are
also varied and include the cold-water trout streams of the Northeast and the mighty Mississippi and
Missouri Rivers on the East and West. Our lakes are both natural and constructed, shallow and decp.

Although of varied terrain and waters, the resource that unites lowa is its rich, productive working lands.
These lands provide abundant food supplies for much of the nation and world. Statewide, over 60
percent of the land is in intensive row crop production with another 30 percent in grassiand. Only about
I percent of the land is urbanized and less than two percent is in public ownership. In some basins in the
north central region, intensive row crop production can exceed 95 percent. But, the rich productive lands
that are used to the benefit of so many also present water quality challenges. Soil erosion and nutrient
enrichment are two of the most pressing problems in such & highly utilized fandscape.

Like many other states, lowa has had success curbing its most visible poliytion problems — those caused
by point source discharges. Currently we have over 1900 NPDES discharge permits with over 800 water
quality-based effluent limits included in those permits. The remaining water quality problems are
predominately nonpoint source related and, therefore, the TMDL process as applied to nonpoint source
pollution is of great interest to lowa.

lowa is committed to protecting our streams, lakes, and wetlands while at the same time continuing to be
known as a breadhasket of the world. We believe these two goals are compatible and we believe lowans
are ready 10 seize the opportunity to achieve both. But the path to these goals may not lie within the
TMDL roadway.

The TMDL approach is appropriate for some water quality problems. But TMDLs as the “universal
solution” approach currently being promoted by the EPA and supported by various other groups is flawed
and will not succeed unless the Congress and the EPA recognize fundamental shortcomnings in this
approach and take steps to address them.

Some of the issues that Congress, the EPA, and states must address before proceeding down the nonpoint
source TMDL path are briefly addressed below.

«  Congress must revisit and redefine Section 303(d) of the Clean Water Act.

Section 303(d) is rife with ambiguities that must be addressed. For instance, only the words “total
maximum daily load” are used in 303(d). A total maximum daily load is appropriate for point source
discharges hut not nonpoint sources. Surely Congress knew this in 1972, Yet, the EPA has
redefined TMDL. to be something other than the literal meaning and is now proposing to stretch the
meaning even further. Section 303(d) is also ambiguous about the significant water quality
impairments caused by non-pollutant stressors such as habitat and flow alteration and exotic species.
The EPA is simply trying to force a square peg into a round hole. Unless Congress rewrites Section
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203(d). the courts and the EPA wil} continue to set policy in an arena that should be more clearly
defined by Congress and the states. 1f Congress does not act, the unfortunate result will be the
cantinued protiferation of lawsuits challenging every aspect of Section 303(d) and the EPA’s
impiementing regulations. The challenge to Congress is significant, but the alternative is simply not
acceptable.

States” water quatity standards, monitoring programs, and assessment techniques must be improved,

In the final article of a series of four articles on TMDLs in the Environmenzed Law Review, Oliver
Houck, Professor of Law at Tulane Law School, likened the EPA’s TMDL program to an clegant
new structire constructed on a shaky foundation, that foundation being staie water quality standards.
The TMDL approach relies exclusively on state water quality standards, as these standards are the
yardstick used to measure success or failure, States” water quality standards may be adequate for
dealing with point source poliution and establishing water quality-based effluent fimits, but we
guestion whather they are adequate fo effectively deal with nonpoint source poliution. Many states
simply do not have adequate resoutces to imprave their water quality standards nor does it appear the
EPA has the resources or expertise to assist them in developing defensible standards.

The EPA is now asking states 1o develop and adopt numeric standards for nutrients by 2003 and has

given every indication they are wiliing to promulgate if states fail to adopt standards. We question

whether the sound science is there to develop respoasible nutrient standards. For states ke lowa

with rich, productive soils and intensive agriculture, adoption of nutrient standards is going to be a

significant issue. Farm groups are more than ready and willing to challenge every aspect of nutrient standards.

The probler with inadequate monitoring programs and widely varying assessment techniques is well
known among states’ waler quality staffs and should be recognized by Congress and the EPA. Towa
recently took steps fo improve its monitoring program and is commitied to further improvement.
However, it should be recognized that states with comprehensive monitoring programs are effectively
penalized under the TMDL approach, as states with Iittle or no monitoring typically will have small
303(d) Lists, Potentially. a state could discontinue monitoring and have no waterbodies on its 303(d}
tist and the only obvious penalty would be loss of Section 106 funds. The EPA, has not, to our
knowledge defined what constitutes a minimally acceptable monitoring program not has it indicated
it would conduct monitoring in states with inadequate programs.

Future approaches to water quality improvement must recognize the complex nature of the
remaining water quality problems and avoid the current “good versus bad™ characterization of
water guality,

The TMDL approach, by its very nature, oversimplifies a complex situation. Under the TMDL
approach, all waters not meeting state water quality standards are considered impaired. In the words
of some officials, sl impaired waters categorically are too polluted for fisking and swimming, This
is nonsense, as many impaired waters are still relatively bealthy waters, We must recognize the
complex nature of water quality problems and design programs that recognize this complexity. The
existing TMDL program portrays water quality as a black and white issue, whereas the real world is
many shades of gray where the degree of impairment {as well as improvement or decline) may be
very difficult to determine.
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An unfortunate consequence of targeting 303(d) waters is that funds may not be available for water
quality improvements in waters that do meet state water quality standards, but that could be improved
with relatively modest expenditures. During the 1998 303(d} listing cycle, Department personnel
were apparently informed that funds for lake improvement projects might not be available if a lake
were not on the 303(d) list. This, of course, created pressure to list waterbodies for which there was
no vonclusive evidence the waterbody was impaired.

Congress needs to clarify responsibility for interstate waters,

Many states share rivers and their watersheds with neighboring states, either as a common boundary,
or as upstream-downstream neighbors. State-to-state differences in water quality standards create
obvious problems but another problem is the lack of a clear framework for addressing interstate
waters. lowa shares the Mississippi with Hinois and Wisconsin on the east and the Missouri and Big
Sioux with Nebraska and South Dakota on the west. Segments of these rivers are on lowa’s Section
303(d) list, but the listed segments and the pollutants identified are not necessarily consistent with
neighboring states. Respongibility for the development and implementation of TMDLs on these
interstatc waters is unclear. For instance, would a TMDL for nutrients on the Jower Mississippi or
the Guif of Mexico override a nutrient TMDL for the Raccoon River that drains to the Mississippi?
Questions like these need 1o be answered.

The complexity of nonpoint source pollution must be recognized.

The existing TMDL program provides unrealistic expectations and time frames for development of
accurate and realistic nonpoint source TMDLs, Although water quality models for nonpoint source
have improved and linking those models to a Geological Information System shows additional
promise, it must be recognized these models typically require a significant amount of menitoring data
to properly calibrate the model. Given the episodic nature of nonpoint source pollution, it may be
many years before adequate calibration data can be pathered. The accuracy of many of these models
is also questionable and it is our perception that many of the nonpoint source TMDLs being
developed are of questionable accuracy. TMDL consent decrees typically establish rigid schedules
for TMDLs, practically insuring that many TMDLs are or will be of questionable technical accuracy.

Currently, Region VII EPA is initiating work on TMDL.s for nitrates and fecal coliform bacteria for
the Cedar River at Cedar Rapids. Both pollutants appear to be primarily of nonpoint source origin.
Given the short time frame for developing the Cedar River TMDLs (months as opposed to years) and
the lack of data for model catibration, we question whether accurate TMDLs can be developed. Asa
state where nearly all the waters on the Section 303(d) list are impacted by nonpoint sources, the
ability to accurately develop TMDLs for nonpoint sources is a significant concern for lowa.

Also of concern is the efficacy of traditional agricultural best management practices as they relate to
the implementation of nonpoint source TMDLs. Even if installed best management practices are
effective, it may be a decade or more before the success can be documented.
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«  The level of funding provided to states must be increased.

Devoloping aceurate TMDLs is expensive, especially for nonpoint source pollutants. States like
Towa find themsclves in the position of having to commit significant state funds to a questionable
process to address problems that may be better addressed through other programs such as the Section
319 and USDA programs. 1f EPA has the expectation that states will continue to be a full partner in
the TMDLs process, additional resources must be provided to states to develop accurate TMDLs and
implement them. Failure to do so may result in an increasing number of states abdicating their
responsibilities under Section 303(d), letting the EPA prepare the 303(d) list and develop TMDLs.
This is disturbing as the EPA has neither adequate resources nor the expertise to develop accurate
TMDLs for states.

The above issues are not easy ones but it is essential Congress address them before states are asked to
commit mote and more resources to a TMDL process that has questionable application to nonpoint
source pollution and may at any time be overturned or redirected by the courts.

Concurrently with addressing the TMDL. issues, Congress should begin to implement a aggressive,
technology-based nonpoint source program rather than the water quality based approach inherent in
Section 303(d).

We know that certain agricultural best management practices, such as buffer strips and constructed
wetlands can be highly effective in removing pollutants before they enter waters. For instance,
researchers at lowa State University have found that watershed loadings of some nonpoint source
potutants can be reduced by as much as 30% by applying buffers in only 7% of the watershed. Other
researchers have found that a wetland of just one acre can be highly effective in removing pollutants
from as much as 100 acres of cropland. The keys to implementing practices that will work involve both
adequate funding levels as well as a program framework to strategically locate these practices where they
will do the most good.

This year, we are asking the fowa General Assembly to provide funding for an fowa Clean Water
Initiative. That initiative includes the following components:

7. An enhanced water quality monitoring program, which will be used to establish baseline water
quality data which can be used to measure the success of future water quality efforts, including
TMDLs.

8. Staff resources to update and improve the state’s water quality standards and planning progrant.

9. Funding to assist farmers in establishing conservation buffers along waterways.

10. Funding to establish wetlands in the Prairie Pothole region (the North Central portion of the state) to
intercept tile lines and remove nutrients such as nitrates before the drainage water reaches rivers and

streams.

A more detailed account of lowa’s Clean Water Initiative is attached.
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We believe an aggressive technology-based approach to nonpoint source poliution holds more promise of
addressing the nation’s remaining water quality problems than the expensive, technically questionable,
and litigation riddled TMDL approach as it is currently envisioned. Whether or not such a technology-
based approach should be implemented through strictly voluntary measures or some type of regulatory
scheme is open to debate. Initially, an aggressive voluntary approach should be initiated, with the
message being that if reasonable water quality improvements are not achieved within a reasonable time, a
regulatory approach will be imminent. Coupled with this is, of course, the crucial need to develop better
water quality monitoring and assessment programs that can accurately document nonpoint source impacts
and trends.

To summarize:

«  Congress needs t0 revisit and redefine the intent of Section 303(d):

+  significant improvements in water quality standards, monitoring and assessment need to be achieved;
+  Congress needs to provide adequate funding to states: and

= an aggressive, technology-based approach to nonpoint source pollution needs to be implemented.

Mr. Chairman and Committee members, this concludes my testimony. 1 thank you for the opporiunity to
appear before you, and [ would be happy to answer any questions you may have.
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Mr. Chairman, Members of the Committee and Subcommittee. My name is Roberta H. Savage and
[ am the Executive Director and Secretary of the Association of State and Interstate Water Pollution
Control Administrators (ASIWPCA). ASIWPCA is the national, professional organization of State
officials who are responsible for implementation of the Clean Water Act. As those on the front
fine. the Association's membership has a unique perspective on the issues before this Committee.

In the 1972 Clean Water Act. Congress gave the States the lead role to develop and implement
the water quality program. States support the Act’s goal to restore and maintain the nation’s
water quality and we believe the establishment of total maximum daily loads (TMDILs) is one of’
many important mechanisms to be used 1o achieve cleaner water.

The States have been in a continuing dialogue with USEPA concerning the proposed regulation.
As co-regulators, we met to address State issucs and consider options for addressing those
concerns. In addition, ASTWPCA has sponsored a series of State/EPA conference calls on the
regulations and has been a co-sponsor with the Western Governors Association of a series of
workshops. These forums have allowed significant discussion that. we are hopelul, will
ultimately bear fruit. USEPA appears to be receptive to a number of State recommendations 10
modify and streamline the current proposal and build upon existing program authoritics.

Because of constraints placed on USEPA in the rulemaking process, the Agency has not been
able to make any commitments to the States. For this reason, Mr. Chairman, my comments will
address the regulation as proposed.

States have invested significant staff resources in analyzing the proposed rule and have spent
many hours in joint consideration of the anticipated impacts on our existing programs. What we
see here is an cffort by USEPA to move the water quality programs forward, which is of course
laudable. We are concerned however, that the rule, as proposed, will have serious, if perhaps
unintended, consequences on State programs. For details, we refer you to the attached written
comments developed jointly by ASIWPCA, the Environmental Council of the States (ECOS)
and the Coastal States Organization (CSO) which were shared with USEPA in the spirit of
partnership as co-regulators.

States are mindful that the proposed wholesale modification to the TMDL regulation is being put
forth in the context of existing statutory authorities and current funding levels. We caution that
State program budgets and staffing levels are not sufficient to implement the current regulation.
Those levels will not likely to grow to meet an ambitious waterbody restoration agenda merely
because an arcane Federal regulation is changed.

Scction 303(d)
The provisions of Section 303 (d)(1)(A) are fairly limited. States must:
1) identify waters that do not meet State water quality standards (WQS) after application of
basic point source control requirements,

2) prioritize those waters and

3) determine the total waste load the water body is able to receive and still meet WQS (with
a margin of safety).

o
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USEPA has 30 days to take approval action on a State submittal. [f USEPA disapproves a State
list or TMDL.. they have 30 days to finalize one.

Historical Perspective

I'he Clean Water Program is complex and, as the attached diagram illustrates, TMDLs were
envisioned as one component of a broad Clean Water Act program.

Since 1972, States have allocated the limited funds available to address the ambitious Clean
Water Act agenda. They established water quality standards, built and managed permitting and
enforcement programs, financed municipal wastewater treatment facilitics and developed
nonpoint source (NPS) and watershed management programs. Since TMDLs were expensive
and time consuming and the data and state-of the-art was limited -- other Clean Water Act and
State authoritics were generally more usctul.

USEPA’s prioritics varied and did not. until recently, include TMDLs. Due to the failure of
States and USEPA to achieve Section 303(d) there have been numerous court cases. States agree
that TMILs should be a meaningful and fundamental component of State water quality
management programs. To bring this about, the Association belicves that three fundamental
challenges must be addressed:

1. The significant lack of funding and adequate initiatives to address nonpoint source and
other water quality problems in the current program,

v

Major gaps in available data, research and monitoring, and

Insufficient attention to multi-media and multi-jurisdictional water problems.

(o8}

Guiding Principles

In moving forward to improve the TMDL program, State water quality and environmental
program managers emphasize:

1. The States’ lead rolc in the nation’s clean water program must be maintained.

)

TMDL requirements need be flexible and consistent with a) existing statutory
authority, b) available resources and c) State water quality agency jurisdiction.

3. Existing initiatives should be used, wherever possible, to achieve objectives.
4. Expectations need to be clearly focused on desired environmental outcomes.

5. The iterative approach is crucial to success, particularly for nonpoint sources.
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THE MAGNITUDE OF THE TASK IS FORMIDABLE.

Assuming an even distribution and no additional TMDLs, one TMDI. would need to be
approved each workday for the next 15 years by each of the 10 USEPA Regional Offices to
complete all of them. Assuming (optimistically) that an “80% savings” could be achieved
(taking advantage of lessons learned, economies of scale, and delisting inappropriate
waters), States would have to produce (and USEPA approve) one TMDL per week per
USEPA region for the next 15 years. This does not consider the need to plan for
implementation, conduct additional monitoring, or actually implement the TMDL. Unless
additional funds arc provided, State would have to divert resources from other worthwhile water
i quality activitics to keep on schedule.

State cxperience demonstrates that cost estimates developed by USEPA are inadequate and
incomplete (sce attachments). USEPA states that TMDLs will cost $25,000 each. But. a mid-
range is more likely to be $300,000 - $1,000,000, depending on complexity (in Long Island
Sound. $20.000.000 has been spent thus far on a nutrient TMDL). Annual costs for a decent
effort at the State level could be in the range of $670 Million - $1.2 Billion.

Concerns Regarding USEPA’s Proposed Regulation

The Association has rcad a significant number of the comments submitted to USEPA on their
proposal. Commenters share a common interest in the overall goal to improve water quality and
further develop and implement TMDLs. But, they differ greatly regarding:

1) Iow much of a burden can legally and realistically be placed on Section 303(d) to carry
out the Clean Water Act and

2) The appropriate role of Federal, State, and Local governments.

The primary State concerns are that:

» The proposal broadly expands the Federal role in water quality management and
permitting, which would scriously undermine USEPA’s relationship with State
government.

» The role of Section 303(d) is greatly enlarged, beyond what the Act envisioned. Itis
not clear to the States, for example, that USEPA has statutory authority to:

1.

()

Cover waters that are: a) impaired solely by nonpoint sources, b) arc not violating
WQS or ¢) have solutions underway using other authorities;
Require that implementation plans: a) be part of TMDLs and b) include explicit

assurances that the plan will be fully implemented, fully funded, adequately
monitored. and fully compliant with the WQS: and

Intervene in a State's TMDI. development or administration of the delegated point
source permit program (to permit NPS or issue expired permits).
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~ The proposal is too preseriptive. States should be able to take alternative approaches that
achieve the intended environmental outcome (functionally equivalency) particularly with
regard to nonpoint and wet weather sources.

~ The proposal adds burdensome new layers to the existing program. The additional lists.
implementation plans. reporting, etc., confuse an alrcady complex situation and waste scarce
resources.

~ The proposed regulations would significantly restrict State ability to take “adaptive
management approaches” to TMDL development and implementation,

- State water quality program officials cannot unilaterally develop TMDLs and
implementation plans for problems that are beyend their jurisdiction. Impairments to
interstale and international waters also present unique challenges.

»~ USEPA does not acknowledge the significant funding increases needed.

Bottom Line

I'he likely outcome of USEPA’s proposal (unless refinements are made) would be less
environmental progress and more litigation and delay. While the proposal is premiscd on the
need for a major significant shift away from the historic point source focus toward watershed-
based restoration. they reflect a pervasive top-down approach. This is unworkable where NPS
management is the primary challenge and locally led initiatives are essential.

NPSs need to be treated differently and with less analytical rigor than point sources. USEPA’s
proposal does not go far enough in recognizing that it is often impossible, given the data and
resources available and the timeframes envisioned, to precisely quantify pollutant loadings from
NPS runoff or to predict with certainty specific load reductions that will result from a given
management practice. Achieving WQS requires an iterative process in which management
practices are applied in watersheds, progress is madc and cvaluated, programs are adjusted and
necessary additional funding is secured.

1t is not fair or realistic to expect that States could successfully implement a program that is
beyond the plain reading of the Clean Water Act. States should not be used as surrogates to
impose requirements that USEPA would have no authority to apply. Unless the broad array of
stakcholders are willing to support the approach. partnerships States have worked very hard Lo
achicve in the NPS arena will start to unravel and momentum will be lost.

Unintended consequences are also a concern. USEPAs proposal imposes significant barriers to
environmentally beneficial projects and community revitalization as well as encourages urban
sprawl -- since new or significantly expanding sources could not locate in impaired watersheds.
States would be required to make decisions based on information that they cannot scientifically
or legally defend. RCRA and Superfund program experience indicates that once a water body is
on a 303(d) list, a stigma attaches that makes it difficult to cooperatively solve problems. There
arc too many unanswered questions:

o What is USEPA prepared to do to assure they have the resources to administer the
approach proposed?
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What sort of TMDI. is approvable: will an approved 319. estuary or coustul zone
management, habital conservation or species recovery plan be accepiable?

How can States control transboundary air deposition: what is USEPA willing to do under
the Clean Air Act? Cana TMDL be approvable for abandoned mine drainage. vwhen
there is inadequate and unprediciable funding? What are Federal agencies willing to do

for re-mining of ubandoned mine lands?

How will USEPA sireamline its process to meel the deadlines? How will the 135 duy
Section 7 consuliation under the Endangered Species Act be reconciled swith ¢ USEPA 30)
day deadline to act on lists and TMDLs? What happens if USEPA does not act within
their deadline?

Will USEPA decisions be held to the same high standards as States? What will USEPA
do if 'a State cannot provide reasonable assurance re. funding?

Will affecied Federal Agencies commit to complete their implementation plan
responsibilities by the scheduled deadlines? What if they do not?

How will TMDLs on intersiate and regional waters be addressed? What huppens when
TMDL development cannot be synchronized with related activities (revision/consistency
of WOS. USEPA mutrient criteria development. ete.)?

What happens if a State’s best efforts cannot bring a stream into compliance?

State Recommendations to Improve USEPA’s Proposed TMDL Regulations:

The plain reading of the statute leads the Association to conclude that:

TMDLs should be limited to a credible technical analysis which identifies the
maximum allowable pollutant load (or other conditions) necessary to attain WQS

for the pollutant(s) of concern.

Section 303(d) should apply only to impaired waters where TMDLs can make a
meaningful contribution to solving the problem.

Resources: Funding for Section 106 (State water quality management) and Section 319
(nonpoint source control) must triple -- with increases targeted to impaired waters. Major
increases are also needed in the U.S. Department of Agriculture programs to provide necded
technical assistance and support conservation practices in impaired watersheds.

Monitoring, Listing and Delisting:

List Cycle: USEPA should establish a five-year listing cycle and provide at least 2 years
lead time after promulgation before the next list must meet new requirements.

Methodology and Use of Data: States (not USEPA) should to determine what data are
credible and appropriate for use in the listing process. Decisions must be based on
credible and appropriate data (not ancedotal evidence or evaluated data) that indicate
exceedance of State WQS. The mere presence of a listed species under the indangered
Species Act or exceedance of a maximum contaminant level (MCT) threshold under the
Safe Drinking Water Act is inadequate.

[
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e Delisting: States should be able to delist waterbodics using the same procedures and
methodologies that apply to listings at any time when sufficient new data is available that
indicates WQS are attained or a TMDL is approved by USEPA.

Scheduling and Priorities: USEPA should not mandate priorities or schedules. States should
have discretion to set them. in consultation with the public, based on all relevant considerations
They should be able to adjust schedules beyond the 15-vear deadline for good cause.

Implementation/Reasonable Assurance: States should be able to reference and if nee
update water quality management plans at the same time or following submission of a TMDI. --
implementation plans should not be a required TMDI. efement. For NPS, States should be able
to implement a variety of controls as expeditiously as possible. as described in their upgraded
NPS management programs or other recognized mechanisms (existing water resource
management programs such as. estuary plans. 6217 programs. forest management plans. I'ederal
land management plans and other effective programs in the States).

sary

Public Involvement: The proposal needs to recognize the enormous effort. time and resources
required throughout the process to achieve meaningful consultation and involvement. The public
petition process proposed undermines that cffort. Petitioners should be required to demonstrate
to USEPA that they have exhausted their administrative remedies at the State level.

USEPA Action: Itis the States’ responsibility, in the first instance according to the Clean Water
Act, to develop and proposc TMDLs. USEPA has no authority to do so (absent their disapproval
of a State’s TMDL). USEPA should describe its methodology and approval process and use the
State listing methodology when taking action. [f USEPA docs not act in 30 days. a State
submittal should be deemed approved.

Changes to the NPDES Permit and Water Quality Standards Programs:

e USEPA Actions in Delegated States: Problems with State permit programs should be
addressed under NPDES delegation agreements and current regulations. USEPA has no
authority under the Act to issue an expired permit or to permit NPSs. Based on USEPA's
track record. it does not seem realistic to assume that their proposal would ever work.

e Interim Period Before TMDL Development and Approval/Offsets: States should develop
site-specific and/or watershed approaches that are consistent with current anti-
degradation regulations and continued progress toward water quality goals. USEPA
should delete the proposed offset provision.

e (General Permits: Alternative sets of requirements should be allowable, depending on
whether the discharge would be to a waterbody that is meeting WQS or impaired, with
the goal of no-net increase in impaired waters. The TMDL program should not make the
general permit process as resource intensive as issuing individual permits.

Summary: The Association, in conjunction with the Environmental Council ot the States and
the Coastal States Organization, has commented to USEPA that existing statutory authorities do
nol provide for the level and kind of requirements outlined in the proposed regulation. This is
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particularly true for the nonpoint sources of pollution. We have serious concerns that the
proposed regulation inherently limits the policymaking discretion of the States.

We are convinced that this proposal is a significant rulemaking under Unfunded Mandates
Reform Act which requires USEPA to hold the cost to States of new mandates as low as possible
and to seck funds from Congress in the next fiscal vear to offset those costs. It is also subject to
the President’s Iixecutive Order 13132, issued in August 1999 which states: “Where there are
significant uncertainties as to whether national action is authorized or appropriate. agencies shall
consult with appropriate State and local officials 1o determine whether Federal objectives can be
attained by other means.”

Congress has a critically important role in clarifving its intent and in contributing to the creation
of an appropriate framework under which we all may proceed. We asked that the Committee
support State cfforts to identify and further explore with the USEPA, other means to attain our
collective water quality objectives, as envisioned in the above referenced authorities.

Congress will also have a significant role in determining the amount and kind of funding
resources 1o be made available to the States, 1o local governments and to the USEPA and USDA
for implementation of the overall TMDL program. We would like to enter into discussions with
you and with the appropriating committees to sccurce the funds necessary to create. develop and
implement a successful TMDL program.

The States would also like to enter into discussions with the Congress and the USLPA relative to
the reauthorization of the Clean Water Act. Because scveral of the issues addressed in the
proposed rule can be considered as statutory in naturc, we ask that the Congress be a leader in
future dialogues relating to Clean Water Act authorities and any necessary amendments 10
achieve our overall water quality goals.

Mr. Chairman. we thank you for the opportunity to present the perspectives and
recommendations of the State Environmental. Water Quality and Coastal program officials. We
appreciate the leadership role the Committee is demonstrating on TMDLS and the work of your
staffs to assure that Congressional intent and interests are being incorporated into USEPA’s
rulemaking. We look forward to having the opportunity to continue to work together toward the
achievement of cleaner water for all Americans.

Attachments: State comments on the USEPA proposed regulations
(Joint letter by the ASIWPCA/ECOS/CSO)

Fact Sheets on TMDI. Resource Needs

Summary Table of USEPA Cost Estimates

ASIWPCA CONTACT: ROBBI SAVAGLE, EXECUTIVE DIRECTOR
750 FIRST ST. NE SUITE 1010
WASHINGTON. DC 20002
202-898-0917

8
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January 19, 2000

The Honorable Carol M. Browner

Administrator, U.S. Environmental Protection Agency
401 M Street, SW

Washington, D.C. 20460

Dear Ms. Browner,

We write on behalf of the undersigned organizations concerning USEPA's proposed
revisions to the agency's water quality regulations, 40 CFR parts 122, 123, 124, 130,
and 131, published in the Federal Register on August 23, 1999.

These State organizations have worked together to develop the attached comments
and may also submit individual comments reflecting media specific perspectives. We
appreciate the opportunity to comment on the proposal, which represents one of the
most important and sweeping initiatives in the nation's effort to protect its waters.

There are several points of overarching importance that we wish USEPA to keep in
mind as it evaluates the detailed comments that follow.

1) Congress provided in the Clean Water Act that the States should have “the
primary responsibility and rights...to prevent, eliminate and reduce pollution,
(Section 101(b)).

2) States, having this authority, should be full partners with USEPA in the
management, protection and restoration of water resources.

States support the goal of the Clean Water Act and are empathetic as to the
position in which the USEPA has been placed by the series of TMDL court
cases.

w
=

4) The Federal Executive Branch, through the President's Budget Request and its
negotiations with the Congress, needs to secure significant additional federal
funding for the Clean Water Programs.

The Federal Water Pollution Control Act clearly identifies the States’ lead role in
developing and implementing water quality management programs. The States accept
the responsibility to address important water quality problems and to be accountable for
progress.

States should be considered by USEPA as full partners in the management, protection
and restoration of water resources. USEPA may not as a matter of law or policy
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consider that States are merely an interest group or stakeholder in the implementation
of the Clean Water Act.

The undersigned organizations represent those public servants on the front line in the
efforts to protect our nation’s water quality. [t is the State and local governments that
will be called upon to implement, substantially pay for, and defend the USEPA's final
regulations in court. As USEPA has stated publicly...for USEPA to be successful its
mission, the States must be successful in attaining their environmental goals.

States have from the outset, supported and worked toward the accomplishment of the
goals of the Clean Water Act to restore and maintain water quality. The States
understand the implications of the numerous court cases on this subject. Translating
and transforming those court actions and different opinions into an operating program
and regulations applicable throughout the country is a formidable task.

The proposed regulations are premised on a major and significant shift away from the
historic point source focus toward a watershed based restoration approach. Yet, the
proposed regulations reflect a pervasive top-down, command-and-control approach to
water quality protection, which is unworkable where nonpoint source management is the
primary challenge. While States support this shift to the watershed approach, the
available scientific, financial and management tools are inadequate to assure
successful implementation.

It is critical that the federal executive branch commits to and works aggressively for
significant federal funding increases to address water quality problems and support
State environmental agencies. In our judgment, the infusion of sufficient funding to
existing programs and supporting mechanisms could greatly enhance State efforts to
accomplish the majority of the federal objectives underlying the proposed revisions.
Moreover, the imposition of unfunded mandates on States, or mandates that are paid
for at the expense of other State programs, is unacceptable.

In 1995 the Congress recognized this principle in the adoption of the Unfunded
Mandates Reform Act. We believe this principle requires the USEPA to hold the cost to
States of new mandates under the proposed regulations as low as possible, and also
firmly commit to seek funds from Congress in the next fiscal year to offset these costs.
We can document through the implementation of established TMDL's that the costs
associated with the proposed regulations will far exceed the expenditures anticipated by

USEPA.

Finally, there are significant uncertainties as to congressional intent in the Federal
Water Pollution Control Act and the legal basis for several of the proposed new
requirements. For example, the State organizations are not convinced that there is a
statutory basis for 1) requiring the inclusion in 303(d) lists and TMDL development for
waters impaired solely by nonpoint sources; 2) requiring that implementation plans be
submitted as part of TMDL's; or 3) providing the USEPA with the authority to intervene
in a State's development of a TMDL.
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These concerns are raised in light of the President's Executive Order on Federalism
(August 1899).

National action fimiting the policymaking discretion of the States shall be taken
only where there is constitutional and statutory authority for the action and the
national activity is appropriate in light of the presence of a problem of national
significance. Where there are significant uncertainties as to whether national
action is authorized or appropriate, agencies shall consult with appropriate State
and local officials to determine whether Federal objectives can be aftained by
other means. (Executive Order 13132; Section 3(b)).

The Executive Order contemplates exactly the kinds of uncertain authority presented in
the proposed regulations, inasmuch as the proposed regulation clearly limits the
policymaking digcretion of the States. The Executive Order thus requires the USEPA fo
explore with States whether there are other means to attain the federal objectives -
clean water for all Americans, which we share.

These “other means” would, at a minimum, require that USEPA incorporate the
maximum degree of flexibility into the revised regulations. Water quality problems
generally, and nonpoint source problems in particular, vary greatly from State to State,
within a State (or States), and from watershed to watershed. Such problems can also
vary significantly within the same watershed from season to season and from year to
year.

Simply put, 1) States must have the authority, commensurate with their responsibility, to
develop and establish water quality programs and remedies to sclve site specific
pollution problems, 2) a prescriptive, top down, command and control, national
approach, is inappropriate and counter productive and, 3) significant funding increases
will be necessary to implement the existing TMDL requirements, let alone any additional
responsibifities.

The regulations must be crafted to accommodate a myriad of approaches and iterative
management in moving towards attainment of water quality standards. States need the
flexibility to set priorities, establish realistic schedules, use functionally equivalent State
programs in lieu of USEPA's permit-based approach for some sources, adopt innovative
programs, and rely on incentive-based and voluntary efforts.

These facts make it imperative that the USEPA and the States work
cooperatively to ensure that any revisions to the TMDL and related programs are
workable. We stand ready to assist the Agency in achieving a successful
outcome.



Attached is a compendium of specific comments addressing specific concerns with the
proposed regulatory revisions. We look forward to working with the USEPA to ensure
that America honors its commitment to clean water in the most reasonable and effective

way possible.

Sincerely,

VA

Lewis Shaw

ECOS President

Secretary of the South Carolina
Department of Health and the Environment

j/ﬂwé%m

J. Dale Givens

ECOS Water Committee Co-Chair
Secretary. Louisiana Department
Of Environmental Quality

dm% &btﬁa

Sarah Cooksey, Chair
Coastal States Organization
State of Delaware

Cc: ECOS & ASIWPCA & CSO Memberships

é;w.%

J. David Holm,

ASIWPCA President
Director, Colorado Division of
Water Quality

A Cocg

Jon, L. Craig

ASIWPCA Vice President
Director, Oklahoma Division of
Water Quality

ECOS & ASIWPCA & CSO Executive Directors

Chuck Fox, USEPA

Bob Wayland, USEPA
Mike Cook, USEPA

Jim Lyon, USDA

Glenda Humiston, USDA

Attachments:

1) States’ Recommended Water Quality Assessments, Protection and

Restoration Process Chart, and

2) State Conference Call Summaries/Comments and Recommendations as

prepared by ECOS.
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TMDLs and Resources Needs

There are currently 21,000 listed waters which, according to USEPA, will require 40,000
TMDIs. A waterbody can require several TMDLs (one for cach pollutant of concern).

r
Assuming an even distribution and no additional TMDLs, one TMDL would need to be
approved each workday by each of the 10 USEPA Regional offices in order 1o complete all
of them within 15 years, as envisioned in the propoesed USEPA regulation.

Assuming oplimistically that “80% savings” could be achieved (by taking advantage of lessons ‘
learned, economies of scale, and delisting inappropriate waters). States would have to produce |
(and USEPA would have to approve) one TMDL per week in each of the 10 USEPA regional l

" offices for the next 15 years. This does not consider the need to plan for implementation or i
conduct additional monitoring.

Funding for water quality programs overall, and in this instance for total maximum daily loads
(I'MDLs), has been consistently inadequate. To develop good defensible TMDLs, the costs for
waler quality monitoring, assessment, TMDL development and implementation will experience a
tremendous increase at every stage of the process. The USEPA’s propose regulations would
greatly exacerbate the funding difficulties already being cxperienced by the States.

Because of the complexity of the TMDL process, the sheer number of TMDLS required and the
intense public interest - to solve the nation’s water quality problems States need:

e more and better monitoring information,

s increases in personnel,

* more technical capacity and

« significant stakeholder support for implementation.

=

State experience is illustrative:

e For Long Island Sound, over $20 Million was expended between 1986-2000 for nitrogen
based TMDLs.
e Forone creck in Mississippi. the TMDL. for dissolved oxygen required approximately 3

F1Ts over 2 years at a cost of $450,000.

e [t has taken Texas 5 years, 8 FTEs and $2.2 Million to develop one phosphorous TMDLL for
one walerbody - and the TMDL is not [inished yet.
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» In California, TMDLs of medium complexity require $350,000 each and complex TMDLs,
$1.1 Million. In FY2000, the State estimates the total TMDL work to be $9.1 Million.

o Florida will allocate $1.2 Million and 23.5 FTEs to TMDL development and annually needs
12 more FTEs (approximately $1 Million) and an additional $700,000.

e Washington needs about 84 FTEs annually to meet current requirements, but is able to
provide less than 42.

MID-RANGE ESTIMATE OF COSTS TO DEVELOP 40,000 TMDLS OVER 15 YEARS

SIMPLER MODERATE COMPLEX TOTAL
DIFFICULTY
; Percent of TMDLs 20-30% 60 - 70% 14% (4,000} 100% (40,000)
(Number) (8,000 — 12,000) (24,000 - 28,000)

|

{ Cost Per TMDL

$50,000 — 5200,000

$300,000 - $400,000

$600,000 - $1,000,000

Total

$400,000,000 —
$2,400,000,000

$7,200,000,000 -
$11,200,000,000

$2,400,000,000 —
$4,000,000,000

$10,000,000,000 -
$17,600,000,000

Annual Average
(over 13 years)

$670,0600,000 -
$1,176,000,000

Average per State
Annually

$13,400,000 -
$23,400,000 |

These estimates do not take into consideration the costs associated with:

1) any new Federal TMDL requirements,

2) additional data collection or monitoring to identify impairments and evaluate progress,

3) full implementation of TMDLs at the State level,

4) other stakeholders who will need to be involved or

5) likely event that more than 40,000 TMDLs will be required

Recommendation:

To make a meaningful contribution to TMDL development: A) Federal funding under the Clean
Water Act needs to at least triple, B) funding for USDA programs would need 1o increase
significantly and C) a higher level of commitment would be ngeded at the State and Local level.

For example:

Section 106
| Section 319

For All State Water Quality

Management

$115 Million

$345 Million

Considering TMDL Needs

Current Federal Funding Minimum Amount Need Annually 1}
i

$200 Million

$600 Million
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SUMMARY OF USEPA COSTING ESTIMATES FOR PROPOSED TMDL RULES

According to USEPA documents assessing the incremental cost of the proposed revisions to the
water quality management, NPDES Permit and Water Quality Standards programs regarding
TMDLs, the following costs would be incurred to meet requirements. The funding gap in the
States” ability to carry out the existing TMDL program at a basic level of service is not

addressed.

Total Annualized
Incremental Costs

Allocation Per State

Listing: State costs*

$230,000.00

$4,600.00

TMDL  Development and
Content: Siate costs**

$10.1 - 23.8 Mutlion

$202,000 — 476,000

USEPA  burden for the
above*Ft

$18.000 (450 hours)

$360.00 (9 hours)

| Offset Requirements

$11.54 - 42.28 Million

$230,800 - 845.600

Designation of NPS as Point
Sources in NPDES Delegated
Stateg™**¥

$5.67—22.96 Million

$138,300 - 560,000

TOTAL:

$27.56 — 89.28 Million

$576,060 — 1,886,560

* USEPA assumes these requirements have no incremental cost:

* identifying threatened waters (determining any adverse water quality

trend),

listing impaired/threatened waters,
listing for air deposition,

listing until standards are attained,
developing the listing methodology,

carrying out the administrative and rulemaking process and
undertaking the monitoring and analysis to make and defend these

determinations.

w Of the 9 elements USEPA defines as the TMDL, they think that only the

implementation plan will have an incremental cost.

*#% Excluding USEPA development of implementation plan, which USEPA states is

covered below

*¥*¥ Forthe 41 States delegated at the time of the analysis
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Mr. Chairman and Members of the Committee:

My name is Robert W. Adler. Iam a Professor of Law and Interim Director of the
Wallace Stegner Center for Land, Resources and the Environment at the University of Utah
Coliege of Law. 1 submit this testimony an individual' who has had a longstanding interest and
involvement in the proper implementation of the Clean Water Act. Over the past twenty years I
have represented a state government, environmental organizations and private individuals and
businesses in matters involving implementation of the NPDES and water quality standards
programs, as well as other aspécts of the CWA. T have written extensively about Clean Water
Act (CWA) law and policy, including a book on the history and effectiveness of the Act,” a
recent law review article comparing the TMDL program with the similar State Implementation
Plan (SIP) program under the Clean Air Act,’ and a large number of other articles and book
chapters regarding water quality and watershed protection issues. I was a member of EPA’s
Federal Advisory Committee Act (FACA) Committee on TMDLs. Finally, over the past year |
have also participated as one of the principle researchers in a study of innovations in
environmental programs being conducted for Congress by the National Academy of Public
Administration (NAPA), some of the preliminary results’ of which are relevant to the issue being

studied by this Committee. A copy of my full resume is attached.

! These comments do not reflect the views of my current employer, the University of Utah College of
Law. My affiliation is included above for identification purposes only.

* Robert W. Adler, Jessica C. Landman and Diane M. Cameron, The Clean Water Act 20 Years Later
{Island Press 1993).

* Robert W. Adler, “Integrated Approaches to the Water Quality Problem: Lessons from the Clean Air
Act,” 23 Harvard Environmental Law Review 203-95 (1999).

* NAPA is in the process of reviewing the research conducted to support this study. The final report is still
in process.
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General Comments

The Committee requested testimony on the impact on agriculture and forestry of the
Administration’s proposed regulations. An equally important and integrally related question,
however, is the impact of U.S. agriculture and forestry on human health and on the health of our
aquatic ecosystems, and the long history of prior efforts to address those impacts. I intend to
provide some perspective on that issue as well, and to explain why the answer to the second
question is critical to a proper analysis of the first.

Representatives of the agriculture and forestry industries fear that EPA’s proposed
regulations, if adopted, will result in economic impacts to their members. I have absolutely no
doubt they are correct. The proposed regulations will clearly change the manner in which the
industry must address the environmental impacts of their operations. In some cases, operators
will face increased costs of doing business, just as all other major U.S. industries have been
asked to incur reasonable increased costs in order to do their fair share to protect the waterways
we all rely on for drinking water, recreation, fish and wildlife and other environmental resources.
[t does not necessarily follow, however, that the net result of the regulations ultimately be to the
detriment of those critically important sectors of our economy. First, in some cases the types of
operational changes necessary to reduce or eliminate the environmental impacts of agriculture
can benefit operators economically by decreasing annual input costs and increasing annual
yields. Second, and more importantly for the issue before this Committee, by increasing the

efficiency with which both public and private resources are dedicated to agricultural and

* See generally, National Research Council, Alternative Agriculture (National Academy Press 1989).
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silvicultural pollution, EPA’s proposed regulatory changes have strong potential to benefit both
the environment and our agriculture and forestry industries. They also could help to ensure that
the agricuitural pollution control assistance programs conducted under the auspices of this
Committee are conducted in a smarter, more cost-effective way.

To explain that position, however, vaant to begin by answering my second question, the
impact of U.S. agriculture on water quality and aquatic ecosystem health, from both an historical
and a current perspective. Of course, this legislative body has been well aware of the extensive
environmental impacts caused by agricultural runoff and other forms of nonpoint source
pollution for at least three decades. The Senate Committee Report accompanying the 1972
amendments to the Clean Water Act said:

One of the most significant aspects of this year’s hearings on the pending legislation was

the information presented on the degree to which nonpoint sources contribute to water

pollution. Agricultural runoff, animal wastes, soil erosion, fertilizers, pesticides and
other farm chemicals that are part of runoff ... are major contributors to the Nation’s
water pollution problem. Little has been done to control this major source of pollution.

l_l has been clearly established that the waters of the Nation cannot be restored and their

quality maintairied until this very complex and difficult problem of nonpoint sources is

addressed .... However, there are many programs that can be applied to each of the
categories of nonpoint sources, and the Committee expects that these controls will be

applied as soon as possible.’

¢ Sen. Rept. 414, 92d Cong. 2d Sess.. reprinted in 1972 U.S. Code Cong. & Ad. News 3668, 3705-06.
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Subsequent research confirmed the findings of the 1972 Senate Report, even many years
after the Act was passed. In 1991, EPA released a report entitled Managing Nonpoint Source
Pollution, based on individual reports submitted by the states, summarizing ongoing

environmental threats caused by runoff pollution. EPA’s findings included the following:

. Agricultural runoff impaired or threatened more than 100,000 assessed river miles
" nationwide. k

» Logging impaired more than 15,000 assessed river miles nationally.

. Agricultural runoff impaired almost 2 million acres of U.S. lakes.

. About 52,000 acres of wetlands in three states alone (California, lowa and

Delaware) were impaired or threatened due to all sources of runeff poliution. (No
other states reported data on runoff threats to wetlands.)
. Runoff threatened designated uses in 1.2 million acres of coastal waters and about
5,000 square miles of estuaries.
Similar results were reported by the states in their lists of impaired waters submitted under
section 304(1) of the Act, added in 1987. Of the more than 17,000 water bodies identified as
seriously degraded, only about 600 were identified as polluted “wholly or substantially” by poim’
sources alone. VRunoff pollution contributed to the impairment of the remaining waters, over
16,000 altogether. Major causes included soil erosion from row crops, logging and grazing;
pesticide pollution; eutrophication due to runoff of excess phosphorus and nitrogen fertilizers;
pathogens from confined livestock facilities; discharges of salts and metals from irrigation return

flows; and degradation of riparian habitat from a range of farming and logging operations.
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Even more disturbing, however, is how little the data have changed in yet another decade.
Despite efforts to control agricultural and silvicultural water pollution under sections 208 and
319 of the CWA, as well as numerous programs undertaken under various Farm Bill and other
agricultural assistance programs, agriculture remains the leading single source of water pollution
in-the country. In its most recent national assessment, EPA identified agriculture as the number
one cause of impairment of rivers and lakes, and the fifth leading source of estuarine pollution.”
For those waters adequately surveyed by the states, agriculture was identified as a leading source
of impairment of 25 percent of assessed river miles, nearly 20 percent of assessed lake acres, and
over 10 percent of assessed square miles of estuaries. In some cases, agricultural poliution
continues to cause serious threats to human health, as well as environmental quality. In my
home state of Utah, for example, the state Health Department conducted a study which indicated
that communities adjacent to a large agricultural feeding operation faced higher risks of certain
types of illness than people in other communities.

Members of the agricultural community, along with federal and state agriculture
agencies, counter that significant efforts have been taken over the past thirty years to reduce the

“impacts of agricultural water pollution. Millions of public and private sector dollars have been
spent to implement various best management practices on farms, ranches and logging operations
around the country. Serious efforts have been taken to educate farmers about the environmental
impacts of their activities, and to identify and disseminate information about more

environmentally-friendly practices. As show in a recent survey conducted by the Environmental

" EPA. The Quality of Our Nation’s Waters: 1996, at 13.
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Law Institute, in some states the traditional voluntary approach to agricultural pollution control
has even given way to regulatory approaches.®

Absent adequate data on the efficacy of agricultural BMPs and the degree to which such
practices are maintained over time after their initial implementation, however, it is difficult to
assess the degree to which discrete control efforts or programs have succeeded in addressing the
problem of agricultural pollution. For example, one study in Utah found that some farmers had
fa%led to properly maintain irrigation system improvements installed under cost-sharing programs
designed to reduce salinity inputs into the Colorado River system.” Unfortunately, similar
follow-up studies have not even been conducted for many cost-sharing and education-based
programs. Therefore, for many programs it is impossible to know the degree to which BMPs are
propetly installed and maintained over time, much less to assess their actual effectiveness in
solving runoff pollution problems.

Even assuming that most BMPs are properly installed and maintained, however, the facts
continually produced by state water quality monitoring and assessment programs remain
undeniable. Despite all of these laudable efforts, agriculture remains the leading cause of water
pollution in the United States. The question is, why? How can it be true that severe agricultural
pollution reméins despite over thirty years of dedicated control efforts under the CWA as well as

the large range of USDA assistance programs?

¥ Environmental Law Institute, Enforceable State Mechanisms for the Control of Nonpeint Source Water
Pollution (1997).

 Hill, Robert W. and Terry A. Messmer, et al., Colorado River Salinity Control Program Uintah Basin
Monitoring and Evaluation Final Report (Utah State University, April 1999).
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1 believe that one explanation for this paradox is that the dollars spent and the efforts
made under past and ongoing agricultural pollution programs have not been targeted properly
and used as effectively as possible. Dollars have been spent in ways and in places that are not
calculated to produce the maximum improvements in water quality. Absent a reasonable method
to correlate pollution control efforts with real-world environmental conditions, those efforts are
not likely to produce the best possible results. And that is precisely why the TMDL process can
be used to help improve the efficiency and the effectiveness of existing as well as proposed
future programs to address agricultural watér pollution. It is why this Committee and the
agricultural community should welcome TMDLs as ways to properly target pollution controls, to
gauge their effectiveness over time, and to revise control efforts over time until actual water
quality improvements can be documented.

The TMDL Process Will Help, Not Hurt, Existing Agricultural Pollution Control Programs

While the TMDL process can be complex in some respects, its basic premise is simple
and eminently logical. It is designed first to identify those water bodies that remain impaired
despite the implementation of the initial round of the CWA’s technology-based controls on point
sources. As discussed in more detail below, these include waters impaired by nonpoint as well as
point sources.

The TMDL process next requires states to identify thé pollutants causing the impairment
for each specific water body, and the major sources of pollution in the watershed. By allocating
needed pollution reductions fairly among the responsible sources, pollution control efforts can
then be targeted in ways that are far more likely to produce real water quality gains than are

programs conducted without this basic information. This targeting process is improved further if
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it is iterative, that is, if water quality trends are monitored over time, and if programs are
modified as appropriate to ensure continuing environmental improvements. The net result is that
whatever dollars are spent on pollution control, by governmental or private sources, are spent in
ways that are more likely to improve the health of the water bodies we all share for drinking
water, fish and wildlife and other uses. For example, through the proper use of TMDLs, cost-
sharing dollars available for use within a particular region can be targeted at those watersheds
identified as needing reductions in particular types of pollutants. Within those watersheds,
programs can properly be targeted at those sources of pollution that most likely contribute to the
actual problem to be addressed.

The Colorado River Basin Salinity Control Program, one of the major large watershied
programs that a colleague and I studied as part of the NAPA study, uses the equivalent of a
basinwide TMDL to accomplish this type of targeting. Using an available model developed by
the Tennessee Valley Authority (TVA) and modified to apply to the Colorado River system, the
basin states (with assistance from USGS, the Bureau of Reclamation and other agencies),
calculated total salt reductions necessary to meet interstate water quality standards for the river,
as well as international treaty requirements regarding the quality of water delivered to Mexico.
Next. the program has continuously identified particular sources of salinity throughout the basin,
and used the modeling process to identify the most cost-effective targets for salinity control.
More recently., the program has instituted a competitive bidding process by which anyone within
the basin can propose salinity control projects, with the most cost-effective solutions chosen’
during each bidding cycle. Thus, the TMDL-type process is used to target and select the best

possible control projects, but does not inherently mandate particular solutions for particular
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sources. Available data shows that this program has succeeded in producing significant
reductions in salinity inputs into the river system, and that water quality standards have been
maintained in the basin as a result. Thus, because it has been properly targeted using a TMDL-
type process, the salinity program stands as one of our most successful nonpoint source pollution
programs in the cauntry in terms of meeting actual water quality goals. Moreover, because the
targeting approach facilitates rather than forecloses innovations such as thevnew competitive
bidding process, the cost-effecﬁveness of salinity controls has improved dramatically.

1t is important to understand in this regard that like the Colorado River Basin Salinity
Control Program, the TMDL process will not, if implemented properly, result in rigid federal
intrusion into either state or agricultural agency water quality programs. Rather, it is designed to
provide the necessary information to ensure that state and other programs operate effectively. In
particular, the proposed rules do not dictate particular regulatory or other pollution control
strategies. Instead, they merely impose reasonable accountability to the goal of improving water
quality by requiring a TMDL implementation plan to include “reasonable assurances” that the
load allocations assigned to nonpoint sources will be met.” For nonpoint sources, “reasonable
assurances™ are defined as “specific procedures and mechanisms that ensure load allocations wilt
be implemented for that waterbody:™ and examples explicitly identified in the regulation include,
at the option of the state water quality agency, “regulations, local ordinances, performance bonds,

contracts, cost-share agreements, memorandums of understanding, site-specific or watershed-

' Proposed 40 C.F.R. 130.33(b}10(3).
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specific voluntary actions, and compliance audits of best management practices.”"!

For these reasons, I believe that agricultural agencies and the agriculture community at
large should welcome rather than oppose EPA’s proposed new TMDL program. They are
designed to help guide, rather than to replace or to dictate the content of, the agricultural
pollution control programs chosen by other responsible agencies.. If implemented bsuccessfully,
they will not transfer authority to EPA to decide what nonpoint source controls must be adopted
and by what sources. Rather, they will help to ensure that the choices made by the other
responsible agencies are wise, cost-effective, and guided by sound science. This Committee will
benefit if the cost-sharing and other assistance programs conducted under its auspices are more
effective, and if the limited available federal dollars are spent in ways that produce better water
quality improvements. The agriculture and forestry industries will benefit when pollution control
programs are conducted in locations and in ways that are more likely to improve water quality in
their communities. And the public at large will benefit when the thousands of water bodies
around the country that continue to be impaired due to agricultural and silvicultural pollution
despite three decades of concerted control efforts are restored to healthy conditions.

Waters Impaired by Nonpoint Source Pollution Should Be Included in the TMDL process

As shown above, after almost thirty years of progress in reducing impacts from sewage
treatment plants, industries and other point sources, the bulk of the remaining impairment of the
nation’s waters eomes from nonpoint sources. Excluding those sources from the TMDL program

would render the program of extremely limited value in solving the most prevalent and

'" Proposed 40 C.F.R. 130.2(p).
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intractable problems facing America’s waterways. Moreover, excluding nonpoint sources from a
program designed to address aggregate pollution rather than discrete sources would make
virtually no sense. Indeed, such a focus would unfairly continue to force point sources to bear
the lion’s share of the water pollution control price tag despite clear evidence that unregulated
nonpoint sources contribute substantially, and in many watersheds exclusively, to water body
impairment. Finally, the protracted schedule for listing and completion of TMDLs in the
proposed regulations would be entirely unnecessary, and in fact would constitute unreasonable
and unlawful delay of an already-overdue program, if it were limited to the comparatively easy
task of identifying and quantifying point source wasteload allocations.

From a legal perspective, EPA is well within its authority, if not subject to a legal duty, to
include nonpoint sources in this program. Section 303(d)(1)(A) requires states to identify all
waters for which the first round of technology-based pollution controls are not sufficient to
implement any applicable water quality standard. Section 303(d)(1)(C), in turn, requires the
development of TMDLs for a// of the waters identified under (d)(1)(A). It is entirely illogical to
contend that the fact that Congress excluded from the listing process those waters that could

" attain water quality standards based on the earliest round of point source controls means that
Congress similarly intended to exclude, by implication rather than expressed intent, waters that
could only be cleaned up through the control of nonpoint sources or more compliex combinations
of point and nonpoint sources. Indeed, the opposite interpretation, that Congress intended to
exclude only that limited category of waters identified expressly in the opening sentence of
section 303(d)(1)(A), is a far more logical and straightforward way to read the statutory

language. Given this realization, Congress could have indicated an intent to exclude nonpoint
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source waters with far more precision than it is alleged to have done here. While the legislative
history of this provision is sparse and far from a model of clarity, it clearly reflects that Congress
understood that nonpoint sources contribute substantially to the pollution of many watersheds
and should be taken into account in the TMDL process.”” As my colleague Oliver Houck, a
Professor of Law at Tulane Law School, wrote:
... the only logical interpretation of [the] legislative history béhind section 303(d) is that
nonpoint sources were a big fact of life in achieving water quality standards, and they
would have to be included in the assessments of polluted waters and their TMDL
allocations. Were they not included, a process to ensure that municipal and industrial
limits were “consistent with water quality standards would make no sense; it, literally,
could not be done.”
TMDLs Should Include Implementation Plans
The new regulations would depart from existing practice by requiring states to include
implementation plans as part of their TMDLs, rather than leaving implementation to other,
disparate parts of the Act. lIronically, at appears that some representatives of both the regulated
community and the environmental community object to the inclusion of implementation plans as
a mandatory component of TMDLs. although for different reasons. Regulated groups object
because implementation plans, as defined in the proposed rules, will at iong last require the

identification of more precise and firm obligations to address the many sources of pollution that

"2 H.R. Rep. No. 92-911, at 105 (1972).

B Oliver A. Houck, The Clean Water Act TMDL Program: Law, Policy and Implementation, at 41 n.93
(Environmental Law Institute 1999).
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have escaped control obligations in the past. Representatives of some environmental groups will
object because the inclusion of implementation plans will further delay the TMDL program
relative to TMDLs that seek to produce numeric allocations alone and leave implementation to
other provisions of the law.

Equally ironic, however, is the fact that the desirability of implementation plans in the
TMDL program was one of the recommendations of the FACA Committee that came with
unanimous support, despite the diverse representation on the Committee."* In my view,
especially with respect to nonpoint sources, the inclusion of implementation plans represents one
of the most significant recommendations that the Committee had to offer, and one that will result
in the most important contributions to long-term water pollution control. Without
implementation plans and the more precise identification of on-the-ground controls that will be
included in such plans, many pollution sources will remain uncontrolled, as has occurred under
countless past “planning” efforts under this provision, section 208, section 319, and section
303(e) of the Act. As a matter of fairness, it is also essential to note that the agreement to allow
up to 13 years for states to complete their TMDLs was linked expressly in the FACA
deliberations to the fact that the TMDLs would include implementation plans, which will be
more difficult and time-consuming to develop. If EPA deleted the implementation plan
component from the regulations, there would be no plausible- justification for the extended

schedule allowed by other aspects of the proposed rules.

¥ Committee members disagreed. of course, about whether the inclusion of implementation plans was
appropriate under section 303(d) or 303(e) of the CWA.
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The only real legal dispute about EPA’s authority to require implementation plans as part
of TMDLs is whether such authority resides in section 303(d) or section 303(¢) of the Act. The
implications of this distinction will be purely theoretical if the states implement the TMDL
program properly. In that case, all state TMDLs will be approved by EPA and there will be no
need for EPA to step in and prepare TMDLs and their accompanying implementation plans
instead. It is reasonable to expect that most or all states will meet their TMDL obligations once
clarified in the final regulation. If some states fail to do so, however, there are important reasons
why EPA should step in and implement the program fully in their stead. First, from the
perspective of interstate fairness, one of the major values Congress sought to protect in passing
the law in the first place, it will be unfair if most states and their citizens fulfill their TMDL
obliga;ions properly, but some do not. [n essence, equally-situated farmers (and other
operations) in a few states will be given an unfair competitive advantage with respect to those in
other states. Equally important, the citizens of most states will be protected from the adverse
effects of agricultural pollution, while the unfortunate citizens of other states will not. Moreover,
for these reasons Congress clearly provided in section 303(d) of the Act that EPA must step in
and implement the TMDL program if a state fails to do so. This authority will be rendered
meaningless if EPA is allowed only to produce raw, numeric TMDL calculations, but not to
develop the implementing steps necessary to ensure that the TMDL wasteload and load
allocations are éctually achieved. The purpose of the CWA is to restore and maintain the

integrity of the nation’s waters, not simply to produce meaningless calculations.
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EPA Has Ample Authority to Require NPDES Permits for Silvicultural Point Sources

Finally, the proposed EPA regulations seck to facilitafe better implementation of the
TMDL program by amending its existing regulatory exemptions for certain‘silvicultural point
sources to require, on a case-by-case basis, the issuance of NPDES permits by EPA or delegated
states where necessary to implement wastelqad allocations identified in the TMDL process. This
authority can only be applied where EPA has written a TMDL, ptesumabl}g due a state failure to
do so, and only based on a spef:iﬁc finding that the source contributes to a violation of a water
quality standard or is a significant contributor of pollutants to waters of the United States. Where
such conditions exist, it is entirely logical and appropriate to use the NPDES system as the
mechanism to ensure that appropriate pollution controls are adopted by those sources.

Some representatives of the forestry industry unfortunately have mischaracterized this
proposed regulation. In particular, they allege that EPA is attempting, by regulation, to convert
to point sources activities that are designated as nonpoint sources in the CWA. This is not
correct as a matter of law. With only limited exceptions that apply to agricultural stormwater
and irrigation return flows, but not to silvicultural activities, point sources are defined in the
statute by reference to the nature of the discharge, and not by category of economic activity. In
particular. the statute defines “point source” to mean:

... any discernibie, confined and discrete conveyance, including but not limited to any

pipe. ditch, channel, tunnel. conduit, well, discrete fissure, container, rolling stock,

concentrated animal feeding operation, or vessel or other floating craft, from which

pollutants are or may be discharged. This term does not include agricultural stormwater
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discharges and return flows from irrigated agriculture.®
Federal courts have indicated repeatedly that, in order to fulfill the remedial purposes of the
statute, this definition should be interpreted broadly.' Thus, based on the plain language of the
statute alone, discharges of pollutants to waters of the United States from any silvicultural
operations through the types of discrete conveyance listed in the statutory definition should’
require NPDES permits. By contrast, silvicultural pollution that reaches waters of the United
States through means other than point sources, that is, through runoff rather than discharges
through discrete conveyances, constitutes nonpoint source pollution and is statutorily exempt
from the NPDES program. Again, except for the express agricultural stormwater and irrigation
return flow exemption, it is the manner in which pollution reaches water bodies and not the type
of economic activity in question that dictates whether a point source exists. When Congress
includes such express exemptions in a statute, it is presumed that other, similar exemptions were
not intended.

In the past, however, EPA has by regulation decided to exempt certain silvicultural point
sources from NPDES permitting requirements. In reality, it is these regulatory exemptions rather
than the current proposal to remove some of those exemptions, that are arguably illegal under the
CWA. When EPA originally attempted to exclude entire categories of point sources from the

NPDES program, environmental groups successfully challenged that practice.'” The D.C. Circuit

'* CWA §502(14), 33 U.S.C. §1362(14).

'* E.g. U.S. v. Earth Sciences, 599 F.2d 368, 373 (10™ Cir. 1979); Quivira Mining Co. v. EPA, 765 F.2d
126, 129-30 (10™ Cir 1985); Community Ass'n. For Restoration of the Environment v. Sid Koopman Dairy, 54
F.Supp.2d 976, 981 (E.D. Wash. 1999).

' NRDC v. Costle, 568 F.2d 1369 (D.C. Cir. 1977).



133

Court of Appeals did indicate that EPA had limited authority to determine the proper scope of
the NPDES program through its regulatory interpretation of the terms “point source” a;xd
“nonpoint source.” And EPA has used that technique to exempt, among other sources, a large
number of silvicultural activities that otherwise would constitute point sources under the plain
language of the CWA. Thus, what EPA proposes to do now is simply to modify those regulatory
exemptions under the limited circumstance of silvicultural point sources that contribute to water

‘ quality violations, as identified through the TMDL process. It is not converting statutory
nonpoint sources into point sources.

This does not mean, as industry representatives suggest, that all silvicultural activities
will now be treated as point sources. First, nothing in the proposed regulation purports to define
as a point source any silvicultural pollution other than discharges through confined and discrete
conveyances. Unconfined silvicultural runoff will continue to be treated, as the statute currently
requires. as a nonpoint source. Second, as explained above, EPA will only treat discharges
through such discrete conveyances as point sources based on specific findings of water quality
impairment through the TMDL process.

Neither section 208 nor section 404 of the CWA exempt silvicultural activities
categorically from the definition of point source. First, if Congress intended this resuit, it could
have done so much more clearly by simply adding “silvicultural stormwater” to the exemptions
expressly included in the definition of “point source,” quoted above. Second, the alleged
exemption is simply not supported by the language of either section 208 or section 404 of the
Act. Section 208, the provision of law originally designed as one of the primary means of

planning for nonpoint source poliution control, required states to identify and to design best
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management practices to address “silviculturally related nonpoint source pollution,” along with
other forms of nonpoint source pollution'* This does not, on its face, in any way indicate that ai/
silvicultural pollution is nonpoint source pollution. Rather, it simply instructs that some types of
silvicultural poliution, to be identified by the states, was in the form of nonpoint source runoff
and bshou]d be addressed in the 208 process.

Section 404(f) of the CWA," by contrast, does expressly exempt “normal” silvicultural
operations and the construction and maintenance of forest roads from permitting requirements
under both section 402 and section 404 of the Act, but only for limited purposes. In particular,
the provision indicates that “the discharge of dredged or fill material” from such activities
requires a permit under either section 402 or section 404. Again, however, where Congress
includes an express exemption for certain limited purposes, it is presumed that other, broader
exemptions were not intended. Here, the exemption applies only to discharges of dredged or fill
material. and not to other types of pollution normally addressed in the NPDES program.
Conclusion

I do not agree with all aspects of the proposed regulations, and given the difficult
competing issues the agency faces. it is not likely that anyone does. In general, however, EPA
has done an excellent job of integrating the recommendations of the FACA Committee and other
relevant considerations into a coherent regulatory package that has the potential to make

significant progress in implementing an important aspect the CWA that has remained largely

B CWA §208(b)(2)(F), 33 U.S.C. §1288(b)(2)(F).

¥ 33 U.S.C. §1344(0).
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unfulfilled for almost three decades. In light of these long delays, and given the need to strike a
reasonable balance between the competing interests who have objected to these proposed
changes, | hope that EPA proceeds expeditiously with the. promulgation and full implementation
of final regulations. While far from perfect, the TMDL program is the best tool available under
the CWA as currently written to redress the wide range of impairments that affect watersheds
across the country in a comprehénsive rather than a fragmented way. Moreover, the TMDL
process provides an excellent structure within which to implement EPA and state watershed-
based policies and programs.

I appreciate the opportunity to testify today on these important regulatory changes. |
would be happy to answer any questions the Committee might have.



EDUCATION

136

ROBERT W. ADLER
2915 East Oakhurst Drive
Salt Lake City, UT 84108

801-582-2043 (H)
801-581-3791 (W)
adlerr@law.utah.edu

Georgetown University Law Center - J.D. 1980, cum laude

Law Review

Honors-

- Editor-in-Chief, Law & Policy in
International Business

Invitations to all four Georgetown Law
Journals (based on top 7% of class)

- Dean's List

Johns Hopkins University - B.A. 1977

Major - Ecology/Biology

EMPLOYMENT

July 1999 to present

July. 1994 to July 1999

1993 to 1994

December. 1987 to
July, 1994

October, 1984 to

University of Utah College of Law C Professor of Law; Interim
Director, Wallace Stegner Center for Land, Resources and the
Environment

University of Utah College of Law - Associate Professor

University of Virginia School of Law - Adjunct Professor
(Environmental Practice)

Natural Resources Defense Council - Senior Attorey;
Director, Clean Water Project - litigation, lobbying, education
and public advocacy on water quality, oil development, Alaska
lands Issues

Trustees for Alaska - Executive Director; Staff Attorney

October 1987 - litigation and advocacy on energy, Alaska Lands Act, Arctic National

Wildlife Refuge, state land use, wetlands issues



137

June, 1980 to Pennsvlvania Department of Environmental
October, 1984 Resources - Assistant Counsel - Three Mile Island litigation,
enforcement litigation, counsel to water quality and radiation

© - protection programs.

May to August 1979 Environmental Defense Fund - Legal Intern

August, 1978 to . Environmental Law Institute - Research Associate

April, 1979

January to June Environmental Protection Agency -Assistant Program

1977 Analyst

PROFESSIONAL STATUS

Admitted to practice in Alaska, District of Columbia, Pennsylvania, and multiple federal
District Courts and Courts of Appeals.

PUBLICATIONS

Books and Bogk Chapters

Keiter and Adler, NEPA and Ecological Management: An Analysis with Reference to
Military Base Lands, in Porter & Fittipaldi, eds., Environmental Methods Review:
Retooling Impact Assessment for the New Century (AEPI 1998) '

Adler. Filling the Gaps in Water Quality Standards: Legal Perspectives on Biocriteria, in
Davis & Simon, eds., Biological Assessment and Criteria: Tools for Water Resource
Planning and Decision Making (Lewis Publishers 1995} -

Adler et al., The Clean Water Act -- Twenty Years Later {Isiand Press, September, 1993,
320 pp.) {Principal Author)

Thompson, Adler and Landman, Poison Runoff: A Guide to State and Local Contro] of
Nonpoint Source Water Pollution (Natural Resources Defense Council, 1989, 484 pp.)
(Editor and Contributing Author)

Law Review Articles

Adler and Van de Wetering. “New Directions in Western Water Law: Conflict or
Coltaboration?,” Journal of Land, Resources and Environmental Law (Spring 2000,
forthcoming)



138

Adler, “Integrated Approaches to the Water Quality Problem: Lessons from the Clean Air
Act,” 23 Harvard Environmental Law Review 203-95 (1999)

Adler, “Toward Compre‘heﬁsive Watershed Restoration and Protection for Great Salt
Lake,” 1999 Utah Law Review 99-204(1999)

Adler, "Unfunded Federal Mandates and Fiscal Federalism: A Critique," 50 Vanderbilt
Law Review 1137-1256 (1997)

Adler, "Addressing Barriers to Watershed Protection,” 25 Environmental Law 973-1106
(1995}

Adler and Lord, "Environmental Crimes: Raising the Stakes," 59 George Washington
Law Review 781-861 (April 1991) {reprinted in 23 Land Use and Environment Law

Review as one of 15 best environmental law review articles published in 1991)

Ferkin and Adler, "Nuclear Litigation 1983," 25 Jurimetrics 340 - 345 (1985) (book
review)

Adler, Administrative Survey - The Nuclear Regulatory Commission, 11 Law & Policy
in International Business 235 (1979)

Other Articles and Reports

Adler and Straube, Lessons from Large Watershed Programs, A Comparison of the
Colorado River Basin Salinity Control Program with the San Francisco Bay Delta
{CALFED) Program, Central and South Florida (Everglades) Project, and Chesapeake
Bay Program, A Report to the National Academy of Public Administration, Learning
from Environmental Innovation Project {in progress)

Adler. “Wetland and Watershed Protection for Great Salt Lake,” National Wetlands
Newsletter (Environmental Law Institute, Novcmber-December 1999)

Adler. “New TMDL Litigation Leaves Many Unanswered Questions,” Rivers 6:269-
274(1998).

Adler. “Putting Clean Water Act Compliance in Southwestern Pennsylvania in a National
Perspective,” University of Pittsburgh, Institute of Politics Report (in press)

Adler. “The Promises and Perils of Watershed Initiatives,” in Managing Colorado
Watersheds for Riparian and Wetland Values, Proceedings of the Ninth Annual
Conference of the Colorado Riparian Association 1-13 (October 16, 1997)



139

Adler, “Econormnic Incentives for Wetlands and Water Quality Protection: A Public
Perspective,” in American Bar Association, Section of Natural Resources, Energy and
Environmental Law, The 26th Annual Conference on Environmental Law (March 1997),
reprinted in The Environmental Counselor, No. 115, at 2-11 (1997}

Adler, “The Impact of Seminole Tribe on Environmental Citizen Suits,” in American Bar
Association, Section of Litigation, Environmental Litigation, Midyear Meeting (10 pp.,
January 1997)

Keiter and Adier, "NEPA and Ecological Management: An Analysis with Reference to-
Military Base Lands" (prepared under grant from the Sustainable Biosphere Initiative,
1996)

Adler, "Model Watershed Protection,” National Wetlands Newsletter (Environmental
Law Institute, July-August 1996)

Adler, "Addressing Barriers 1o Watershed Management," in Proceedings, Watershed '96,
A National Conference on Watershed Management (Baltimore, MD, June 8-12, 1996)

Adler, "Reauthorizing the Clean Water Act: Looking to Tangible Values," 30 Water
Resources Bulletin 1-9 {October 1994}

Foran and Adler, "Cleaning Up the Clean Water Act Through Pollution Prevention:
Recommendations for Reauthorization,” 10 Issues in Science and Technology 33-39
(Winter 1993-94) '

Adler. "Returning to the Goals of the Clean Water Act,” 88 Water Resources Update 23-
30 {1992). revised and reprinted in 4 Waste Management Research Report 8-13 (1992)

Adler. "Toxic Pollutant Criteria -- Toward a More Comprehensive Agenda," in EPA,
Water Quality Standards for the 21st Century (May 1991y

Adler, "How We Use and Abuse Water," in The Mothér Earth Handbook 120-34
(Continuum Publishing Co. 1991) '

Ebb Tide for Pollution (43 pp.. Natural Resources Defense Council, 1989) (Contributing
Author, Project Co-director)

Pennsvivania Water Pollution Contrel Law (Pennsylvania Bar Institute, 1983) (Co-
author)




140

Air and Water Pollution Control: Progress and Problems (Environmental Law Institute 1978)
(Assistant Editor; author of "Mobile Source Regulation™ and "Publicly Owned Treatment
Works" chapters)

SELECTED CONFERENCES AND INVITED PRESENTATIONS (1994 - present)

“The Changing Law of Western Rivers: Impacts on Dams in the West,” Presented at “Rivers,
Dams and the Future of the West” University of Utah, Utah Wetlands and Riparian Center, Salt
Lake City, Utah, November 18, 1999, :

“Watersheds and the Integration of Water Policy: National and Local Perspectives,” Utah State
University, Natural Resource and Environmental Policy Program, Logan, Utah, November 4,
1999,

“New Directions in Water Law and Policy,” Fourth Anmial Symposium, Wallace Stegner
Center for Land, Resources and the Environment, “Where the Rivers Flow,” Salt Lake City,
Utah, April 17, 1999.

“Wetlands and the Law,” Presented at “From Swamps to Wetlands, The Wetlands Conference,”
University of Utah, Utah Engineering Experiment Station, Salt Lake City, Utah, November 18,
1998.

“Sewer Infrastructure Investments for the 21 Century, Creating Strategic Solutions for
Southwestern Pennsylvania, A National Overview and Perspective,” Presentation to Seminar
Cosponsored by the Institute of Politics, University of Pittsburgh and the Heinz Endowments,
Pittsburgh. Pennsylvania, November 6, 1998.

Panelist. National Public Radio, Science Friday Special on Great Salt Lake, May 1998.

“Towards Comprehensive Watershed Restoration and Protection for Great Salt Lake,” Friends
of Great Salt Lake, Second Great Salt Lake Issues Forum, Salt Lake City, Utah, February 1998.

“Transportation, Land Use and Ecology Along the Wasatch Front,” Conference Organizer,
Wallace Stegner Center for Land, Resources and the Environment, University of Utah College
of Law. Salt Lake City, Utah. November 1997,

“The Promises and Perils of Watershed Initiatives,” Keynote Presentation to the Ninth Annual
Conference of the Colorado Riparian Association, Montrose, Colorado, October, 1997.

Conservation Programs and Water Quality: “Where Are We Now?” National Association of
Censervation Districts, Pacific Region, Kawai, Hawaii, September 1997,



141

“Total Maximum Daily Loads: Lessons from the Clean Air Act,” Western States Nonpoint
Source Pollution Conference. Park City, Utah, August 1997,

“To Cherish and Renew, Restoring Western Communities and Ecosystems,” Conference
Organizer, Wallace Stegner Center for Land, Resources and the Environment, University of
Utah College of Law, Salt Lake City, Utah, Apri] 1997.

“Economic Incentives for Wetlands and Water Quality Protection: A Public Perspective,”
American Bar Association, Section of Natural Resources, Energy and Environmental Law, The
26th Annual Conference on Environmental Law, Keystone, Colorado, March 1997.

“The Impact of Seminole Tribe on Environmental Citizen Suits,” American Bar Association,
Section of Litigation, Environmental Litigation, Midyear Meeting, Snowbird, Utah, February
1997 .

“Principles of Watershed Protection,” to the Meeting of the Watershed Management Committee
of the National Research Council, Water Science and Technology Board, Irvine, California,
January 1996.

“Addressing Barriers to Watershed Management,” Watershed >96, Moving Ahead Together,
Baltimore, Maryland, June 1996.

~Watershed Planning: Potential Applications for Great Salt Lake,” Friends of Great Salt Lake,
First Great Salt Lake Issues Forum, Salt Lake City, Utah, February 1996.

“Watershed Management 10 Address Agricultural Pollution: Past, Present and Future," presented
at The Influence of Social Trends on Agriculture and Natural Resources, A Resource
(onservation Act Symposium, Natural Resources Conservation Service, Washington, D.C., July
1995,

“The Urban Watershed: Moving Beyond the Rhetoric," Association of Metropolitan Sewerage
Agencies. 1995 Winter Technical Conference, Tucson, Arizona, February 1995,

Water Quality Protection and the New World Gold Mine, at University of Utah College of Law,
National Parks and Public Land Ecosystems: Meeting the challenge of Common Boundaries and
Conflicting Mandates, Snowbird, Utah, April 1995.

Panelist. National Public Radio Special on Water in the West, at the Western States Nonpoint
Source Pollution Conference. Park City, Utah, September, 1994,



142

AWARDS. AFFILIATIONS AND PROFESSIONAL ACTIVITIES

Co-recipient, National Performance Review "Hammer Award" from Vice President Al Gore as
member of EPA Combined Sewer Overflow (CSQ) Negotiating Team

Federal (EPA) Advisory Committee on TMDLs (Total Maximum Daily Loads under the Clean
Water Act), October, 1996 - 1998.

Board of Directors, Conservation Chair, HawkWatch International, August 1999 - present.
Advisory Board, Friends of the Great Salt Lake, 1995 - present.

Task Force on Assessing Costs of Unfunded Federal Mandates, U.S. Advisory Commission on
Intergovernmental Relations. 1994,

President's Award, America's Clean Water Foundation, October, 1992 (Twentieth Anniversary
Clean Water Act Award).

Chair, National Clean Water Network, 1990 - 1994 (Network of over 400 national, regional and
local organizations working on Clean Water Act reauthorization).

Vice Chair, Water Quality 2000, 1988 - 1994 (Multi-interest group negotiation on long-range
U.S. water pollution policy).

Management Advisory Group to Assistant Administrator for Water, U.S. Environmental
Protection Agency, 1991- 1994,

League of Conservation Voters, Political Advisory Council, 1991 - 1994,
Anchorage Health and Human Services Commission, 1985-1987.
Anchorage Wastewater System Technical Review Board; 1986-1987.

Founding Board Member. Anchorage Waterways Council, 1985-1987.



143

COMMENTS ON
EPA’S PROPOSED REGULATIONS REGARDING
TOTAL MAXIMUM DAILY LOADS,
THE NATIONAL POLLUTANT DISCHARGE SYSTEM,
AND THE
FEDERAL ANTI-DEGRADATION POLICY

SUBMITTED TO THE
SENATE AGRICULTURE, NUTRITION,
AND FORESTRY COMMITTEE

BY:
JOHN BARRETT
AGRICULTURAL REPRESENTATIVE,
EPA’S TMDL FEDERAL ADVISORY COMMITTEE

February 23, 2000



144

Introduction

My namie is John Barrett, I am a fifth generation cotton and grain farmer from Edroy, Texas. 1
am a 1971 graduate of the United States Naval Academy with a degree in Naval Science and
Oceanography. I served on the Environmental Protection Agency’s (EPA) federal advisory
committee on Total Maximum Daily Loads (TMDL). I currently serve as the agricultural
representative on the Texas Coastal Coordination Council and the Management Committee of
the Gulf of Mexico Program. My comments today will address EPA’s proposed rulemaking to
revise the regulations implementing the TMDL program. I will briefly highlight several areas of
interest and concern to agriculture.

The proposed regulations are contrary to Congressional intent.

EPA's proposed regulations are unlawful because they go well beyond the authority of the Clean
Water Act (CWA). The proposed regulations empower EPA to regulate nonpoint sources of
pollution through the TMDL program. Congress did not intend for EPA to possess such power.
Congress made a conscious decision to treat point and nonpoint sources differently and
separately in the CWA. Point sources are directly regulated by EPA through effluent limitations
and a permitting system. By contrast, nonpoint sources are managed by the states through federal
grant programs that encourage states to develop nonpoint source management plans.

The proposed regulations permit EPA to list nonpoint source-impaired waters; to develop
TMDLs for nonpoint source-impaired waters; and, to establish implementation plans for
nonpoint source-impaired waters. In other words, the proposal provides for federal land use
regulation. EPA, without the benefit of law, will be telling farmers and ranchers how and when
they can harvest their crops and use their land. Cities can regulate land use, some counties can
regulate land use, states can do it within limits, but the federal government needs unambiguous
statutory authority to regulate land use. By this I mean Congress passing a law, not the EPA
administrator passing a regulation.

EPA has already begun this unlawful process of regulating land usage through TMDLs. For
example, in northern California, EPA established a nonpoint source sediment TMDL for the
Garcia River that regulates how farmers and timber harvesters can use their property. The TMDL
has been enforced against nonpoint farmers and timber harvesters in the watershed, forcing them
to restrict the amount of timber they can harvest and dictating how and when they can use their
land. Congress did not provide or intend federal nonpoint contro} that allows intervention into
local land use issues.

The proposed regulations set unattainable standards.

Congress elected to treat point and nonpoint sources distinctly for good cause. Congress realized
that because of its diffuse and complicated nature, nonpoint source pollution did not lend itseif to
rigid point source-type controis. Rather, nonpoint source pollution had to be managed through
flexible standards. Watershed managers and nonpoint source professionals are well aware of this
problem. Farmers and ranchers can't control the rain! But nonpoint source TMDLs expect them
to. All four components of the term-Total, Maximum, Daily and Load-imply a constant,
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engineered and controllable environment. Many environmental groups have long argued that a
TMDL has to be just what it says it is -- an enforceable DAILY load. For agriculture, this means
that farmers are in jeopardy of breaking the law any time a significant rainfall event occurs. Such
an outcome is preposterous. As Congress recognized in 1972, while nonpoint sources can be
managed "to the extent feasible,” they cannot be expected to meet any quantifiable daily load
limitations.

The proposed regulations are impractical.

In its zeal to redefine nonpoint source runoff as a "discharge” subject to 303(d), EPA is
attempting to drive a square peg into a round hole. The Federal Section 319 Nonpoint Source
Program merely encourages states to reduce pollution "to the maximum extent practicable”
through best management practices (BMPs). Section 303(d) has a different bar. Compliance
with Section 303(d) is not achieved until water quality standards are attained. For nonpoint
source runoff, this raises the not-so-hypothetical possibility that a source would have to be
eliminated from a watershed in the event that BMPs and modified BMPs ultimately prove
ineffective in attaining water quality standards. This does not make sense to reasonable people
who undersiand the vagaries of weather. The TMDL Federal Advisory Comimittee reached a
consensus agreement that BMPs implemented to achieve TMDLs would have to pass the bar of
practicability (economically achievable) as established in Section 319. EPA has failed to
introduce the concept of practicability in either the preamble or the proposed TMDL regulation.

The proposed regulations do not adequately address data issues,

Successful TMDL development and implementation will occur when states have attainable water
quality standards, when they have 303(d) lists which are derived by an ambient monitoring
program, and not by drive-by assessments or windshield monitoring. They will need to devote
sufficient resources to the TMDL development process in order to provide scientifically adequate
input parameters and robust stakeholder involvement in the entire process. The TMDL program
will fail if environmental extremists are permitted to hijack the process to their agenda of federal
watershed zoning. -

EPA’s proposal requires the inclusion of "threatened” waters as well as upstream or downstream
areas. Section 303(d) does not require the listing of "threatened” waters and listing of upstream
or downstream areas should only be based on reliable water quality data. The Federal Advisory
Committee drove this point heme, but EPA has ignored the FACA’s recommendation In its
proposed rule. EPA should revise its standard to require states to establish quality
assurance/quality control (QA/QC) programs to ensure the reliability of water quality data on
which listing decisions and TMDL calculations are based. EPA should revise its standard for
data and require only the use of reliable data, e.g., to require the use of “all reliable and credible
existing and readily available water quality-related data and information.”

The proposed regulations unlawfully regulate pollution as well as pollutants.

The statute requires the listing of waters for which technology-based effluent limitations -- which
govern the discharge of pollutants -- are not stringent enough to meet water quality standards.
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The statute requires TMDLs "for those pollutants which EPA identifies . . . as suitable for such
catculations.” Placing "pollution” impaired waters on the Section 303{d) list can only Increase
- confusion among states and the public over the function of the TMDL program.

The proposed regulations allow EPA to designate nonpoint sources as point sources.

‘The proposed regnlations unlawfully allow EPA to designate nonpoint sources as point sources.
They propose to regulate nonpoint sources, private forestry and livestock activities for such
practices as harvesting, site-preparation, road construction, thinning, prescribed burning, pest and
fire control, land application of organic nutrients and nutrient utilization plans by requiring
landowners to obtain point source discharge permits for these land use activities. This proposed
action is an unjustifiable expansion of the agency’s authority, constitutes significant federal
intrusion into private activities and overrides state and private control of land-use decisions.

Agriculture is willing to be a part of reasonable and lawlul water quality management
programs.

Farmers and ranchers are determined to halt EPA's unlawful regulation of nonpoint sources
through the TMDL program. Despite our belief that EPA’s actions are beyond statutory
authority, agriculture is working at every level to ensure that farmers and ranchers are up to
speed on water quality standards and monitoring programs. Farmers and ranchers are engaged in

ctivities and practices to improve and protect water quality. Conservation tillage practices are
being used on more than 60 percent of our nations’ farmland, saving hundreds of milliens of tons
of topsoil annually. Over 600,000 miles of conservation buffers have been installed on farms.
Thirty-six million acres are being protected through the Conservation Reserve Program,
Voluntary nutrient management plans are prepared annually by USDA’s Natural Resources
Conservation Service for approximately 10,000 farms.

The process to protect water quality must be lawful and reasonable. A new cooperative public
policy structure will not be easy as it will take a long time to develop stakeholder consensus,
effective interpersonal relationships and trust in the agency for the process to succeed. My
expestence as a member of a National Estuary Program Management Conference and as a
participant in the development of a complex and contentious TMDL has convinced me that the
only workable solution to watershed management is the "bottoms up” approach as opposed to
“command and control.”

Conclusion

Over the decades farm and ranch families have achieved extraordinary consetvation gains
through voluntary, incentive based programs to conserve fragile soils, wetlands, protect water
quality and wildlife habitats. I believe that the EPA’s current effort to expand the scope of
regulation goes far beyond Congressional intent. Ibelieve the nonpoint source issues outlined in
EPA's TMDL proposal are best addressed through incentive-driven prograrms, implemenied by
those with the most interest in the environmental quality of America’s land and water resources.
That is the people who own and work with those resources on a daily basis ~ America’s farmers
and ranchers.
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Gulf State Farm Bureaus on the Management Committee of

the Gulf of Mexico Program.
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As the national voice of agricultire, AFBF’s mission is to work cooperatively
with the member state Farm Bureaus to promote the image, political influence,
quality of life and profitability of the nation’s farm and ranch families.

FAW BUREAU represents more than 4,800,000 member
families in 50 states and Puerto Rico with organizations in approxi-
mately 2,800 counties.

FARM BUREAU is an independent, non-governmental,
voluntary organization of families united for the purpose of ana-
lyzing their problems and formulating action to achieve educa-
tional improvement, economic opportunity and social advance-
ment and, thereby, to promote the national well-being.

FArRM BUREAU is local, county, state, national and inter-
national in its scope and influence and works with both major po-
litical parties to achieve the policy objectives outlined by its
members.

FArM BUREAU s people in action. Its activities are based
on policies decided by voting delegates at the county, state and
national levels. The American Farm Bureau Federation policies are
decided each year by voting delegates at an annual meeting in
January.
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STATEMENT OF .
THE AMERICAN FARM BUREAU FEDERATION
o TOTHE
SENATE AGRICULTURE, NUTRITION, AND FORESTRY COMMITTEE
REGARDING
ENIVRONMENTAL PROTECTION AGENCY’S PROPOSED REGULATIONS
REGARDING
TOTAL MAXIMUM DAILY LOADS,
THE NATIONAL POLLUTANT DISCHARGE SYSTEM, AND
THE FEDERAL ANTI-DEGRADATION POLICY

February 23, 2000

The Proposed Regulations are Contrary te Law.

Congress did not provide EPA the statutory authority to regulate nonpoint sources under Section
303(d), 33 U.S.C. 1313(d) of the Clean Water Act. However, EPA’s proposed rules ignore this
fact and improperly expand the Total Maximum Daily Load (“TMDL”) program to force states
to attain water quality standards through whatever means are necessary, including mandatory
controls on nonpoint sources of pollution. If the proposed rules are implemented, existing
nonpoint source control programs will be disrupted, state resources will be diverted and farmers
and ranchers and other small businesses will be forced to bear enormous costs.

This type of federal regulation of nonpoint sources is not authorized for four reasons: (1) the
plain text of Section 303(d), and the stattory definitions of the terms it uses, make clear that
only point sources are covered; (2) the structure of the Clean Water Act, in which nonpoint
sources are expressly addressed in different sections through different schemes, demonstrates
that Section 303(d) regulates only point sources; (3) the legislative history of the relevant
sections of the statute indicate unequivocally that Congress was fully aware of the contributions
of nonpoint sources, and intended the states, not EPA, 1o regulate them; and (4) statutory
construction counsels against an expansive construction of a statute that would reorder the
relationship between the federal and state governments in the absence of clear language doing so
more specifically:

« Congress enacted Section 303(d) as part of the Federal Water Pollution Control Act
Amendments of 1972. Those Amendments introduced direct federal regulation of
“point sources” of pollution through a system of federal permits. As the Supreme
Court explained not long after their enactment, “the Amendments are aimed at
achieving maximum ‘effluent limitations’ on ‘point sources,” as well as achieving
acceptable water quality standards. A point source is ‘any discernible, confined and
discrete conveyance ... from which pollutants are or may be discharged.”” EPA v.
California ex rel. State Water Resources Control Board, 426 U.S. 200, 204 (1976).
Section 303 is the statutory mechanism by which EPA can ensure that the effluent
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limits on specific point sources are stringent enough to achieve water quality
standards. As one court put it, “Section 303 of the Clean Water Act details the
statutory provisions concerning water quality standards and implementation plans.”
Environmental Defense Fund, Inc. v. Costle, 657 F. 2d 275, 279 (D.C. Cir. 1981).
Section 303(d) requires states to identify waters within their boundaries that need
more stringent effluent limitations to meet water quality standards, after the
application of technology-based effluent limnitations. 33 U.S.C. § 1313(d)(1)(A). The
states must then develop TMDLSs for pollutants that impair the identified waters. Id.
§ 1313(d)(1)(c). A TMDL sets the maximum amount of a poilutant that can be
contributed to a water segment without causing a violation of a water quality
standard. Costle, 657 F.2d at 294. Once the total load is determined, portions of that
total load are “allocated by insertion into NPDES permits, among the various point
source dischargers upon the stream segment, taking into account nonpoint source
impacts as well.” Thid.

States are required to submit their lists of impaired waters and attendant TMDLs to
EPA for approval. 33 U.S8.C. § 1313(d)(2). EPA then must either approve or
disapprove such lists and TMDLs. Id. If the state fails to submit to the EPA lists
and/or TMDLs, or the EPA disapproves such lists and/or TMDLs, then EPA itself
must establish the lists and/or TMDLs for the State. Scott v. City of Hammond, 741
F.2d 992, 996 (7" Cir. 1984).

Section 303(d) regulates only point sources of pollution, by virtue of the definitions
of the terms it uses. “Effluent limitations™ are restrictions placed on point sources of
pollution. Section 502(11), 33 U.S.C. § 1362(11). EPA v. California, 426 U.S. at
204. See also Oregon Natural Desert Ass'n v. Dombeck, 172 F.3d 1092, 1096-97
(9™ Cir. 1998), cert. denied, 120 S. Ct. 397 (1999). They have nothing to do with
nonpoint sources of pollution, which are controlled through “best management
practices” pursuant o a separate provision, Section 319. 33 U.S.C. § 1329. For
nearly 20 years, EPA properly applied Section 303(d) only to point sources. Since
the early 1990s, however, as a result of settlements in a series of lawsuits brought by
environmental groups, EPA has changed its interpretation and has sought to expand
its Section 303(d) authority into control of nonpoint sources, such as agriculture and
forestry.

1f Congress had intended for Section 303(d) to regulate both peint and nonpoint
sources, there would have been no need for Section 319. In fact, Section 319, enacted
in 1987 out of a recognition that a new program to address nonpoint sources was
appropriate, is patterned after Section 303(d). Both Sections call for the states to
identify waters that fail to meet water quality standards and to take action to bring
those waters into compliance. 33 U.S.C. §§ 1313(d}, 1329(a), (b). But Section 319
specifically deals with nonpoint sources, and creates a much less significant role for
EPA. If EPA is correct, and Section 303(d) regulates both point and nonpoint
sources, Section 319 would be superfluous.
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» The legislative history of both Section 303 and Section 319 makes clear that Section
319 was not an exercise in statutory redundancy. A court should not defer to an
agency construction of a statute where “the legislative history of the enactment shows
with sufficient clarity that {it] is contrary to the will of Congress.” Japan Whaling
Ass'n v. American Cetacean Soc’y, 478 U.S. 221, 233 (1986) (citations omitted).
Such is the case here, with respect to both of the relevant sections. The 1972 Senate
and House Reports on Sections 301 (which establishes effluent limitations) and 303
made it clear that those sections, and their requirement for the apportionment of
discharge loads into specific effluent limitations, were always intended to apply only
to point sources. S. Rep. No. 92-414, at 42-48 (1972); H.R. Rep. No. 92-911, at 100-
06 (1972). In 1977, during consideration of the Clean Water Act, Congress
considered federal regulation of nonpoint sources and expressly rejected it. 123
Cong, Rec, 26690, 26697 (1977). The 1987 legislative history of Section 319
reinforces that, and indicates quite clearly that Congress recognized that “nonpoint
pellution is a very different problem to solve than discharges from point sources.”
132 Cong. Rec. 32385 (1986) (statement of Senator Bentsen).

« Regulation of nonpoint sources is accomplished through “best management
practices,” 33 U.S.C. § 1329(a)(1)(C), (b)(2)X(A)-(E), which are primarily land use
controls. But land use control is historically within the legislative domain of states
and their subdivisions, and EPA should not infer that Congress meant to inject itself
into that domain in the absence of clear statutory language. Rewis v. United States,
401 U.S. 808, 811-12 (1971). Cf. Priniz v. United States, 521 U.S. 898 (1997); New
York v. United States, 505 U.S. 144 (1992). While Congress has unmistakably done
so for point sources, it equally unmistakably has not done so for nonpoint sources.

Since 1972 the Clean Water Act has divided water pollution sources into two categories, point
and nonpoint. A point source is “any discernible, confined, and discrete conveyance ... from
which poliutants are or may be discharged.” 33 U.S.C. § 1362(14). A nonpeint source is not
specifically defined , but by inference is a source of pollution other than a point source. Point
sources are subject to the National Pollutant Discharge Elimination System (NPDES), a federal
permit scheme which is administered by EPA or by a state which has received EPA’s
authorization. Id. §§ 1311, 1342(a), (b). Each NPDES permit contains “effluent limitations,”
which are restrictions on “quantities, rates and concentrations of chemical, physical, biological
and other constituents which are discharged from point sources.” Id. § 1362(11). The discharge
of pollutants from any point source except in compliance with an NPDES permit is unlawful. Id.
§§ 1311, 1342; EPA v. California, 426 U.S. at 205. Nonpoint sources are not subject to any
federal permit system. Natural Resources Defense Council v. EPA, 915 F.2d 1314, 1316 (9%
Cir. 1990); Oregon Natural Resources Council v. United States Forest Service, 834 F.2d 842,
849 (9" Cir. 1987).

In addition to this focus on point sources, the 1972 Act kept in place a program of water quality
standards “as a supplementary basis for effluent limitations.” EPA v. California, 426 U.S. at 205
n.12. A water gquality standard “defines the water quality goals of a water body ... by
designating the use or uses to be made of the water and by setting criteria necessary to protect the
uses.” 40 CF.R. § 130.3. A typical water quality standard thus might designate a water body for
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swimming, and set limits on pollutants like bacteria at levels that make the water safe for
swimmers.

Section 303 is the statutory link between point source-limiting effluent limitations and water
quality standards. While many effluent limitations are technology-based (i.e., based on EPA’s
assessment of the best pollution control technology available for particular types of facilities, 33
U.S.C. § 1311(b)(1)(A), (b)(1)(B)), others can be water quality-based, that is, based on State
water quality standards, where the application of technology-based standards alone would not
achieve water quality standards. Id. § 1311{(b)(1)XC), 1313(d); 40 C.F.R. § 122.44(d)(1}. See
EPA v. California, 426 U.S. at 205 n.12. In the latter case, either the states or EPA use more
stringent water quality-based effluent limitations to limit discharges from point sources in order
to implement water quality standards. If a state’s regulation of point sources proves inadequate,
EPA retains residual authority to step in and take over. 33 U.S.C. § 1342(c)(3); Scott v. City of
Hammond, 741 F.2d at 996.

Nonpoint sources are addressed under a separate scheme that recognizes their important
differences. By the early 1970s Congress had realized that “{t]here is no effective way as vet,
other than land use control, by which you can intercept runoff and control it in the way you do a
point source.” 117 Cong. Rec. 38825 (1971) (Sen. Muskie). Since land use controls have
historically been the concern of State and local governments, Congress did not subject nonpoint
sources to any federal regulation. As one court has explained, the 1972 Federal Water Pollution
Control Act Amendments drew a distinct line between point and nonpoint pollution sources.
Point sources are subject to direct federal regulation and enforcement under the Act ... nonpoint
sources, because of their very nature, are not regulated under the NPDES. Instead, Congress
addressed nonpoint sources of pollution in a separate portion of the Act [Section 208] which
encourages states to develop areawide waste treatment management plans. Oregon Natural
Resources Council v. United States Forest Service, 834 F.2d at 849; sce also United States v.
Earth Sciences, Inc., 599 F.2d 368, 371-73 (10" Cir. 1979 {nonpoint sources are not subjectto a
“regulatory system”). Congress revisited the matter of nonpoint source regulation in 1977, and
decided to “continule] the section 208 experiment ... judging that these [nonpoint source]
matters were appropriately left to the level of government closest to the sources of the problem.”
123 Cong. Rec. 26697 (1977).

This minimal federal involvement with nonpoint sources under Section 208 was broadened
somewhat — but only somewhat — in 1987 with the addition of Section 319, 33 U.S.C. § 1329.
Section 319 continues to recognize that nonpoint source control is first and foremost a matter of
land use control, and continues to respect state primacy in that field. It therefore calls upon
states to identify nonpoint source impaired waters and submit a list of them to EPA, but bestows
only minor information and funding roles on EPA. Id. § 1329(a). The states are then directed to
prepare “management programs” that identify “best management practices” for various
categories of nonpoint sources. Id. § 1329(b). The difference between “best management
practices” and “effluent limitations™ is more than semantic. Recognizing the futility of
attempting to assign and enforce precise, quantitative limits to nonpoint sources, Congress
elected to take a different, and more flexible approach. Consequently, “best management
practices” are only intended to reduce nenpoint source pollution “to the extent feasible” or “to
the maximum extent practicable,” whereas “effluent limitations” are expected to lead to specific,
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quantitative reductions in point source discharges of pollutants. Compare 33 U.S.C. §§
1288(b)(2)H(F), 1329(a){1}(C) with §§ 1311 and 1313(d).

Consistent with this generally more modest federal presénce, EPA’s role under Section 319 is
much more limited than the power it possesses over point sources. It reviews State lists of
nonpoint source impaired waters submitted under subsection (a), and the management plans
submitted under subsection (c). 33 U.S.C. § 1329(d). If a state fails to submit a satisfactory
subsection (a) list, EPA can compile its own, but must notify Congress that it has done so. Id. §
1329(dX(3). If a state fails to submit a satisfactory management plan under subsection (b), a
local or regional authority can (with the state’s consent) develop one and tender it to EPA, and
EPA can offer financial assistance to the local or regional authorities as an incentive. Id. §
1329(e). Significantly, though, if a state fails to produce a satisfactory management plan, and the
local authorities do not step in, EPA’s role is at an end. Unlike the residual power it holds over
point sources, EPA does not have authority to step in and develop its own management plan,
since to do so would put it into the land use control business.

EPA’s proposal simply cannot be reconciled with this carefully crafted legislative scheme.
Whether out of capture by special interest groups, well-intentioned impatience, bureaucratic
“mission creep,” or some combination of all these, EPA is attempting to use tools that are
exclusively reserved for point sources to insinuate itself more directly into the control of
nonpoint sources.

Section 303(d) is the mechanism by which the Clean Water Act implements water quality based
effluent limitations in areas where “numerous point sources, despite individual compliance with
effluent limitations,” cause water quality to “fall below acceptable levels.” EPA v. California,
426 U.S. at 205 n.12. Section 303(d)(1)(A), which requires states to identify such waters, does
so by limiting its focus to waters in which technology-based effluent limitations fail to achieve
water quality standards:

Each state shall identify those waters within its boundaries for which the
effluent limitations required by Section 301(b)(1)(A) and Section 301(b)(1)(B)
[33 USCS § 1311(b)(1)(A), (B)] are not stringent enough to implement any
water quality standard applicable to such waters. The State shall establish a
priority ranking for such waters, taking into account the severity of the pollution
and the uses to be made of such waters.

1362(11) (emphasis added). Section 303(d)(1){c) then requires states to establish TMDLs for
each of the waters on the subsection (A) list:

Each State shall establish for the waters identified in paragraph (1)(A) of this
subsection, and in accordance with the priority ranking, the total maximum
daily load, for those pollutants which the Administrator identifies under section
304(a)(2) [33 USCS § 1314(a)(2)] of this title as suitable for such calculation.
Such load shall be established at a level necessary to implement the applicable
water quality standards with seasonal variations and a margin of safety which
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takes into account any lack of knowledge concerning the relationship between
effluent limitations and water quality.

Once again, the emphasis on the “relationship between effluent limitations and water quality”
indicates that this process applies to point sources. “Effluent limitations™ are, after all,
“restrictions ... on quantities, rates, and concentrations of ... constituents which are discharged
from point sources.” 33 U.S.C. §

The limited scope of Section 303(d) is a logical approach to the substantive issue it addresses.
Section 303(d) requires the calculation of precise, quantitative load allocations, which are then
incorporated into permits for individual dischargers. This makes sense in the context of
discharges out of the end of a pipe, which can be controlled through well understood
technologies and which can be sampled and measured to determine compliance relatively easily.
It is an approach that makes no sense at all in the context of nonpoint sources. Nonpoint source
poliution is generaily the result of runoff after rainfall. But neither rainfail nor runoff occurs
with the predictability and precision that is inherent in the concept of a quantitative total
maximum daily load. That is why Sections 208 and 319 of the Clean Water Act use the
qualitative concepts of “best management practices” and “management programs” to address
nonpoint sources “to the extent feasible” and “to the maximum extent practicable.” 33 U.S.C.
§§ 1288, 1329.

By virtue of the defined terms it uses, Section 303(d) focuses solely on point sources. While the
statutory structure of the rest of the Clean Water Act reinforces the language used in this section,
and the supporting legislative history explains and is consistent with the literal text of Section
303, the plain words of the statute are enongh by themselves to invalidate EPA’s attempt to
expand its powers.

None of this means that nonpoint sources are left unaddressed. Section 319 of the Clean Water
Act is specifically devoted to “Nonpoint source management programs,”

33 U.S.C. § 1329, and would be superfluous if Section 303(d) had already included nonpoint
sources.

Section 319, enacted 15 vears after Section 303(d), is obviously parallel in several respects.
Section 303(d)(1)(A) requires each State to identify waters within its boundaries “for which the
effluent limitations required by section 131 1(b)(1)(A) and section 1311(b){1)(B) ... of this title
are not stringent enough to implement any water quality standard applicable to such waters,”
while Section 319(a)(1)(A) requests states to identify waters within the State “which, without
additional action to control nonpoint sources of pollution, cannot reasonably be expected to
attain or maintain applicable water quality standards.” Further, both Sections call upon the State
to take some action with respect to the impaired waters. While the requisite actions under each
are quite different—maximum daily load calculations for point sources and best management
practices for nonpoint sources — the similarities in structure is clear.
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January 19, 2000
VIA COURIER

W-99-04, NPDES/WQS,
Comment Clerk, Water Docket
Environmental Protection Agency
401 M Street, S.W.

‘Washington, D.C. 20460

Re:  Comments on the Proposed Revisions to the NPDES Program and Federal
Antidegradation Policy in Support of Revisions to the Water Quality Planning and
Management Regulation

Dear Comment Clerk:

On behalf of the American Farm I reau Federation {“AFBF™), we appreciate the opportunity to
submit comments on the proposed revisions to the National Poltutant Discharge Elimination
System (NPDES) program and the Federal Antidegradation Policy (Docket W-99-04). Through
its member organizations, the AFBF represents the interest of more than four million member
families across the United States.

COMMENTS

Initially, we note that many of our concems with the proposed regulations are similar to those
expressed in our comunents submitted regarding the proposed revisions to the water quality
management regulations, Part 130, and Total Maximum Daily Loads (TMDLs) and we
incorporate by reference all of our comments on those regulations into this docket. Below, we
discuss additional concerns specific to this proposal.

1. Silvicultural Activities Are Not Appropriate For Regulation Through the NPDES
Program.

We object to the expanded regulation of silvicultural sources as point sources through the
NPDES program. Many farmers include “tree fanms” and other silvicultural operations on parts
of their property not used for crop production. There are several reasons that silviculture should
not be regulated under the NPDES program.
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As we discussed in our TMDL comments, the EPA does not have the legal authority 10 impose
the proposed reglatory controls on nonpoint sources. The proposed ruie would require NPDES
permits for a “silvicultural point source™ as defined by Section 122.27 and EPA may designate
storrn water discharges from “silvicultural activities” as requiring an NPDES permit where EPA
is establishing a TMDL through the proposed Section 122.26(a)(1)(v}(E). These new NPDES
permitting requirements would apparently allow permits 1o be required for runoff from nursery
operations, site preparation, reforestation, thinning, barvesting operations, surface drainage, road
construction and maintenance and other activities.

These types of silvicultural activities have all consistently been interpreted as nonpoint source
pollution in past regulation. Control of such nonpoint sources should be implemented through
state and local initiatives rather than through top-down federal mandates. The Clean Water Act
(CWA,) is designed to provide such state and Jocal primacy through Sections 208 and 319, The
NPDES program is intended to regulate point sources and should not be inappropriately
expanded to cover silviculture.

In addition. the exclusion of silvicultural activities from the NPDES program makes practical
sense. Nonpoint sources, like silviculture, cannot be precisely controlled because of seasonal
variations and unpredictable storm events. Large storms and snowmelt events may contribute
large loadings that cannot be controlled in a practical and economical manner. Further, it is
difficukt to determine the effects of Best Management Practices (“BMPs™) on water quality due to
changes in weather, natural background and water quality variability. The proposed NPDES
permitting process does not and cannot address such extreme natural variations.

2. EPA’s Proposed Ability to Designate Sources Intrudes on State Authority.

We object to EPA’s proposal to grant itself the authority to designate certain sources as subject to
NPDES requirernents on a case-by-case basis. Such authority is at odds with the designation
authority granted to the states because EPA is not required to conduct the same analysis as a state
in deciding whether to require a permit. States must assess beneficial uses to determine if these
uses are adversely affecied when water quality standards are exceeded or if the standards are to
be changed. In contrast, EPA’s proposed designation authority is rade on a case-by-case basis
with little analysis required.

In addition, EPA’s new designation authority could be used 10 override a state's decision not to
regulate certain sources when the state has been delegated NPDES program authority. For
example, the proposed rules would allow EPA 1o designate an animal feeding operation (*AFO™)
as a concentrated animal feeding operation (“CAFQ”) even when the state has made the decision
not to apply the more stringent regulations. Such decisions are best left to the States and should
not be imposed by EPA unilaterally.

Moreover, case-by-case designations will exacerbate arbitrary deciston-making by EPA Regional
Adrninistrators and result in conflicting permitting decisions for similar sources located in
different EPA Regions, We discussed the problem of arbitrary decisions in greater detail in our
Part 130 corrunents.
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Further, requiring permits based on a case-by-case analysis violates the due process rights of the
permittee since there are no clear standards to apply and no hearing rights provided to challenge
abusive decision-making. Whether a permit is required for any particular source should be
decided based on fixed rules rather than an on-the-spot decision by a federal agency employee. 1f
EPA believes that the current CAFO definition does not cover all sources which should be
regulated as CAFOs, then the CAFQ definition should be revised rather than allowing EPA t©
make case-by-case designations in the fieid.

3. The Proposed Requirernents For New and Significantly Expanding Dischargers Are

Unauthorized and Interfere With State Decision making.

The proposed restrictions on new and increased discharges 1o impaired waters unjustifiably
impinge on state authority to develop and implement water quality standards. Several of our
concerns with the proposal are described below.

A. The Proposed Offset Requirements Are Unwarranted.

EPA apparently is relying on Section 301(b)}(1){C) of the Clean Water Act to impose &
requirement that new and significantly increased discharges will require a 1.5:] offset. We
object to the proposed offset requirements for several reasons. First, Section 301(b)(1)(C) only
provides that states may include conditions in NPDES permits where necessary to meet water
quality standards, treatment standards, or schedules of compliance. The mandatory offsets
preclude states from exercising discretion to determine an appropriate period for sources to
comply with state water quality standards. The proposal is inconsistent with EPA’s past practice
allowing states to include compliance schedules in NPDES permits. Requiring mandatory offsets
would eliminate states’ discretion to allow such compliance schedules and remove an important
compliance tool. The EPA should not mandate how states meet water quality standards.

Second, the proposed offset requirement would prevent states from implementing altermnative
initiatives such as Phased TMDLs. As noted in our Part 130 comments and incorporated herein,
the Federal Advisory Committee Act (FACA) Report recognizes such a phased approach as a
useful tool for reaching compliance with water quality standards. See FACA Commitiee Report
at Section 6.1. Programs such as phased TMDLs could increase voluntary reduction activities
which, in tam, could have substantial water quality benefits. Under the phased approach,
participating sources actually could increase their discharges, provided that those increases do
not interfere with long-term, net progress in improving water quality within a given watershed.

Third, the proposal could improperly be used to indirectly regulate nonpoint sources. Under the
rules as proposed, EPA or the states might withhold approvai of a permit to coerce a party to
obtain an offset from a nonpoint source. Such regulation of nonpotnt sources by using private
parties should not be permitted.

Fourth, the EPA provides kittle justification for its arbitrary selection of the 1.5:1 offset ratio. If
an offset is required, states should have the discretion o choose the amount of offset. Moreover,
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the proposed offsets could require the states to exceed their own statutory authorities. There
likely will be instances where a 1.5:1 offset would improve water quality in excess of the
standard. States only retain authority te demand that permitted facilities reduce their discharges
sufficient to meet water quality standards and, therefore, if a 1.3:1 reduction would suffice to
meet the applicable standard, the state would lack statutory authority to require the EPA
mandated 1.5:1 offset.

Fifth, the 1.5 to 1 offset requirement is unworkable for general permits. We would propose
excluding general permits from any offset requirement entirely since most general permittees will
not have collected the data needed to measure the amount of offset. Moreover, the general
permit program addresses discharges that, for various reasons, are most suited to group rather
than individual discharge permits. The offset program necessarily requires individuai
consideration of the impacted dischargers. Applying individual offsets to new or increased
general permit discharges will frustrate the purpose of the general permit program and preciude
state agencies from focusing their attention on those dischargers where individual NPDES
permits are required.

B. The Scope of the Proposed New Requirements Is Overbroad.

“The proposal is improperly vague since it does not clearly address what type of sources may
trigger the new requirements. We object to any suggestion that antidegradation principles or
other regulation should be considered for agricultural run-off and other unregulated non-point
sources. As noted above, this type of contarination is very difficult to quantify and attribute. In
addition, it is difficult to calculate the reduction which is achievable from methods used to
manage nonpoint source pollution. Moreover, as discussed in greater detail in our Part 130
comments, EPA does not have the authority to regulate nonpoint sources of pollution. Even the
preamble to the proposal correctly notes that EPA and the states cannot regulate such nonpoint
sources under the NPDES program. 64 Fed. Reg. 46065.

In addition, we object to the proposed category of “new discharger.” The proposed redefinition
is confusing, since it applies different standards to a “new discharger” even when the source is
not “new.” For example, according to the proposal, ceftain sources which have been discharging
without being subject to NPDES requirements might be made subject to the program as a “new
discharger.” In reality, however, such sources are not “new” at all. Instead, EPA is simply
expanding its regulatory web to require NPDES permits for such sources.

Further, the proposed definition of “significant expansion” improperly eliminates state discretion
and does not reflect the true impact on the waterbody. If adopted, the program should address
only those new and increased discharges that will produce a2 significant water quality impact.
Instead, the proposal would impose the new requirements whenever there is a twenty percent
increase in loadings. A fixed percentage should not be used since an increase in loadings
depends upon numerous factors including, but not limited to, the size of the receiving stream, the
specific pollutant discharged and the location of the discharge on the impaired segment. Instead
of using a fixed percentage, states should be left with discretion to decide when an expansion
requires new restrictions during NPDES modification or renewal as under current regulations.



162

C. The Proposed Antidegradation Policy Changes.

in addition to our comments on the proposed impact of the antidegradation policy on listing
Gecisions contained ins our TMDL comuments, we object to the changes to the Antidegradation
Policy proposed at Section 131.12 of the NPDES regulations. These changes would require
certain dischargers in a water body that does not atiain water quality standards 1o show
“reasonable progress” toward auaining the standard. We do not support this proposed
requirement because full information about the conuibutions from various sources will almost
certainly not be available until the TMDL process is complete. Prior 1o the development of the
TMDL, only voluntary stabilization plans such as those proposed in the FACA Repon should be
used,

4, EPA’s Proposals For Expired Permits Exceed Its Authority and Unlawfully Restriet

Congress’ Express Intent 1o te 2 Permit Shield.

EPA proposes new authority to object to and reissue state-issued and administratively expired
NPDES permits in Section 123.44. EPA asserts that Section 402(d) of the Clean Water Act
provides the Agency with such authority. See 64 Fed. Reg. at 46079. However, Section 402(d)
only allows EPA to veto any State-issued permit within 90 days from the date the state notifies
EPA of irs decision to issue a permit. Where EPA fails to veto 2 state-issued permit within the
ninety day notice period, the penmit becomes valid and enforceable. When a permit is
administratively continned, the state has not yet decided to reissue that permit.

Despite EPA’s assertion to the contrary, Congress Iikely did consider whether the agency may
ohject to and veto permits that are operating under administrative continuance, See 64 Fed. Reg.
at 46080. Section 402(X) of the Clean Water Act provides that compliance with an issued permit
constitutes compliance with all applicable provisions of the Act. See 33 U.8.C, § 1342(k). If
EPA fails to veto the permit within ninety days from the date the State notifies EPA of its
decision to issue a permit, EPA"s vato authority expires and the permait remains valid antil the
state decides whether to reissue it. To allow EPA the ability 10 reopen continued permits would
effectively remove the permit shield granted by Congress under Section 402(k).

Furthermore, states with delegated authority to implement NPDES permitting programs retain
authority to issue and reissue NPDES permits. EPA cannot force the states to reopen a permit
within a certain number of days after the permit expires. This would effectively create a pew,
mardatory reopener that is not in existing permits and that is not required by the CWA,

To the extent that EPA insists on adding this new rule, the 90-day period proposed for initiating
EPA review in § 123.44(k)(1} is to0 short. States frequently require more than a 90-day period to
revise NPDES permits, By forcing states to act within such a short time-frame, EPA would
prevent states from thoroughly reviewing existing permits and instead encourage states to simply
re-issue permits 10 meet the deadiine. Such EPA review would intrusively interfere with states’
permitting process with no benefit.
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5. Economnic Impact of the Proposed Rules.

We object o EPA’s Jack of econormic analysis of the proposed rules and apparent plan to adopt
the proposal without completing its smdy of the serious economic impact the rules will have.
The EPA certified that the proposed rule would not have a significant economic impact on small
entities under the Regulatory Flexibility Act and did not prepare a regulatory flexibility analysis.
The EPA also determined that the proposed rule would not result in costs exceeding $100 million
or more to state, local and tribal governments or to the private sector.

We question the cost estimates provided by the EPA, especially the estimated $64.24 million cost
1o the private secior. As detailed in our TMDL comments and incorporated herein by reference.
prohibitions on tree harvests and other activities imposed through EPA TMDL plans have
resulted in over $12 million in costs to individual farmers on the Garcia River in California
alone. We believe that the proposed rules, by increasing regulation of silvicultural activities, will
result in significant costs to individual farmers far exceeding $100 miilion. We will participate
in the ongoing Office of Management and Budget review and incorporate the cost data submitted
in that proceeding into this response.

Again, we thank you for the opportunity to comment on the proposed regulations.
Sincerely,

Executive Director
Washington Office
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January 19, 2000
Via COURIER

Comment Clerk for the TMDL. Program Rule,
Water Docket (W-98-31)

Environmental Protection Agency

401 M Street, S W.

Washington, D.C. 20460

Re:  Comments on the Proposed Revisions to the Water Quality Planning and
Management Regulation

Dear Comment Clerk:

On behalf of the American Farm Bureau Federation (“AFBF"), we appreciate the opportunity to
submit comments on the proposed revisions to the water quality planning and management
regulation (Docket W-98-31). Through its member organizations, the American Farm Bureau
Federation represents the interest of more than four million member families across the United
States.

COMMENTS
I The Proposed Rules Ignore Important Findings in the FACA Committee Report

EPA established the Federal Advisory Committee on the Total Maximum Daily Load (TMDL)
program {the “Federal Advisory Committee Act (FACA) Cemmitiee™) in Novernber 1996 under
authority of the FACA. EPA asked the FACA Committes to review the TMDL program and to
develop advice on new policy and regulatory directions by identifying barriers to program
success, recommending ways to overcome them. and suggesting criteria 10 measure the success
of each recommendation actually implemented. See FACA Committee Report at Section 1.1,
While the FACA Commitiee did not reach consensus on several of the more controversial issues,
it at least provided compromise recommendations for most issues addressed. While EPA
considered and incorporated some of the recommendations of the FACA Committee in
developing the proposed rules, EPA either ignored or did not adequately address others.
Specifically, EPA’s failure expressly to allow delisting during a listing cycle, its requirement for
states 1o list threatened and expected-to-meet waters and its decision not to authorize expressly
phased TMDLs contradicts or fails adequately to consider provisions in the FACA Committee’s
final report. The FACA Committee devoted substantial time and effort to the recommendations
in its final report, and AFBF believes that on the merits those recommendations were sound. At
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the very least, since EPA established the committee, it should not simply discard its
recommendations without a principled explanation.

A, Listing‘Cyclcs and Delisting

The FACA Committee recommended that EPA require states to develop a procedure for
submitting listing/delisting petitions to EPA between listing cycles. We support the FACA
Committee's recommendation. Leaving waters that have achieved water quality standards on
state 303(d) Lists would divert resources from waterbodies that are, in fact, impaired. Moreover.
it would be fundamentally unfair to impose restrictions (such as no new or increased discharges.
proposed Section 131.12) on regulated parties located on listed waters that actually meet water
quality standards for the listed pollutant. AFBF therefore adopts the FACA Committee’s
recommendation that EPA allow states to delist during a listing cycle if:

a. The listed water attains water quality standards; or
b. New information indicates that the listed water actually meets water quality
standards.

See FACA Committee Report at Section 3.6. In addition, we also recognize that the data
required to delist 2 waterbody should parallel the data initially required to list the waterbody.

B. EPA Should Not Require States to Include Threatened Waters on their 303(d)
Lists

The FACA Committee also recomnmended that threatened waters not be listed pursuant to
Section 303(d) but rather be placed on a discrete list for focused attenticn, with the goal of
keeping them from becoming impaired. See FACA Committee Report at Section 3.3. For the
reasons stated in Section [I(B)(1), AFBF believes that Section 303(d) does not contemplate the
regulation of threatened waters. Thus, the proposed rules should not address such waters.

C. EPA Should Retain its Current Policy ‘Allowing States the Option not to List
Expected-to-Meet Waters

The FACA Committee recommended that EPA continue its policy allowing states the option not
10 list “expected-to-meet” waters. Although the committee did not reach a consensus regarding
whether states should exclude expected-to-meet waters without certain specific conditions, all
agreed that, if states adequately track progress toward standards attainment, they should have the
option to exclude those waters from the 303(d) list. We support this recommendation.

D.  EPA Should Expressly Authorize Phased TMDLs.
The final regulations should expressly include a phased TMDL process for use where both

ongoing sources and legacy problems impact the listed pollutant. The FACA Committee
expressly recognized that phased TMDLs may provide a workable solution for addressing
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“extremely difficult problems” such as contaminated sediments. See FACA Commitiee Report
at Section 6.1. The FACA Comminiee went on to expressly recommend that. where necessary. a
TMDL implementation plan involving special challenge sources should allow a relatively longer
time frame to achieve water quality siandards. /d. For example, states could require existing
sources to achieve necessary load reductions quickly (i.e., within a five-year NPDES permit).
even where actually achieving the prescribed load reductions for these “special challenge
sources” could take much longer. Id. In such situations, “the state may consider relying more on
a phased (or iterative} TMDL approach, in which expected loading reductions from special
challenge sources over the long-term are factored in when establishing short-term allocations for
permit limits for point sources.” Id.

Although the FACA Committee recommended phased TMDLs for possible use and EPA has
expressly included the phased TMDL approach in the GLI rule, the proposed rules do not
specifically address phased TMDLs. See Final Water Quality Guidance for the Great Lakes
Systemn, 60 Fed. Reg. 15416 (March 23, 1995). While the preamble recognizes that special
challenge or legacy problems pose additional concerns and may require additional time to
achieve water guality standards, 64 Fed. Reg. 46012, 46031 (August 23, 1999), the proposed
rules do not consider altering the load reductions to compensate for the difficult to solve legacy
problems. Instead, EPA apparently intends to require ongoing sources to achieve greater
reductions to compensate for the longer time periods needed to solve the problem.

1L The Section 303(d) Listing Process
A. Section 303(d) Requires the Listing of Waters Impaired by Point Sources

Contrary to EPA’s contention that the proposed rules are consistent with existing approaches to
water quality management, the proposal improperly expands the TMDL program to force states
10 attain water quality standards through whatever means are necessary, including mandatory
controls on nonpoint sources of pollution. If the proposed rules are implemented, existing
nonpoint source control prograrns would be disrupted, state resources would be diverted and
private parties and small businesses would be forced to bear unnecessary costs.

The proposal must be redesigned since Section 303(d) of the Clean Water Act does not authorize
EPA to regulate nonpoint sources of pollution. Contrary to EPA’s assertions, Section 303(d) of
the Clean Water Act does not authorize the regulation of nonpoint sources through the listing of
nonpoint source impaired waters and/or the allocation of loads to nonpoint sources that require
reductions in nonpoint source contributions to water segments.

EPA argues that its interpretation of Section 303(d) is entitled to deference, however, EPA's may
only enact rules within the bounds authorized by the statute and congressional intent. Ernst &
Emstv. Hochfelder, 425 U.S. 185, 213-14 (1976) (stating that “[t}he rulemaking power granted
to an administrative agency charged with the administration of a federal statute is not the power
to make law. Rather, it is the power to adopt regulations to carry into effect the will of Congress
as expressed by the statute ... the court should not approve an agency’s attempt to “extend the



167

(15

statute ‘beyond the point where Congress . . . would stop™). Indeed. as noted in Narional Mining
Association v. Corps of Engineers, federal agencies cannot expand their jurisdiction bevond the
scope of the Clean Water Act. 145 F.3d 1399, 1405 (D.C. Cir. 1998) (vacating rule as
inconsistent with Congressional intent).

The plain meaning of the Clean Water Act and its legislative history show that Section 303(d)
does not authorize the regulation of nonpoint sources. Specifically, Congress intended that
Section 303(d) serve as a tool for the calculation of reasonable water-quality based effluent
limitations for point source discharges. “Effluent limitations” are restrictions placed on point
sources of pollution. They have nothing to do with nonpoint sources of pollution, which are
controlled through “best management practices.” Since Section 303(d) serves the limited
function of deveioping effluent limitations for point sources, Section 303(d) cannot and does not
regulate nonpoint sources of poliution.

Beyond the text and legislative history, it is indisputable that EPA’s use of Section 303(d) to
regulate nonpoint sources cannot be reconciled with the Clean Water Act’s statutory scheme.
While Congress was wel] aware of the problems associated with nonpoint source pollution in
1972, Congress realized that these problems needed special consideration. Thus, Congress
decided to treat point and nonpoint sources separately in the Clean Water Act. Point sources are
the focal point of the Act. They are regulated by the legislation’s centerpiece, a federally
enforceable permitting system set forth in Sections 402 and 301 of the Act. See, e.g.. 33 U.S.C.
§§ 1311, 1342. By contrast, nonpoint sources are dealt with in two separate provisions —
Sections 208 and 319 - provisions that encourage states to manage nonpoint sources through
voluntary, incentive-based programs. Id. §§ 1288(b)(2)(F), 1329. If Congress had intended for
Section 303(d) to regulate both point and nonpoint sources, there would have been no need for
Sections 208 and 319.

In fact, Section 319, enacted in 1987, is patterned after Section 303(d). Both sections call for the
states to identify waters that fail to meet water quality standards and to take action to bring those
waters into compliance. 33 U.S.C. §§ 1313(d), 1329¢a), (b). But Section 319 specifically deals
with nonpoint sources. If EPA’s interpretation was correct, and Section 303(d) was intended to
regulate both point and nonpoint sources, Section 319 would be rendered superfluous. Congress
did not intend for such a perverse result. Rather Corigress intended for these sections to operate
independently. Section 303(d) regulates point sources that coniribute to water quality problems
and Section 319 addresses similarly situated nonpoint sources.

Congress also divided point and nonpoint source control on jurisdictional grounds. Point sources
are regulated at the federal level whereas nonpoint sources are managed by the states. 33 U.S.C.
§§ 1288, 1329. EPA’s use of Section 303(d) 1o regulate nonpoint sources, however, undercuts
this approach. Section 303(d) does not permit EPA to establish lists and TMDLSs that regulate
nonpoint sources because Congress did not want EPA meddling in these local land use issues.
Such action imperils the fundamental principles of federalism embodied in the Act’s structure:
that the states and the federal government should regulate only within the confines of the
authority conferred upon them by Congress. :
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As a final distinction, Congress decided to treat point and nonpoint source regulation differently.
Recognizing the difficulties involved in predicting and controiling runoff from storm events.
Congress elected to manage nonpoint sources with more relaxed siandards. Instead of requiring
nonpoint sources 1o achieve the numerical or quantitative limitations imposed on point sources.
Congress determined that nonpoint sources should be controlled only “to the extent feasible” or
“1o the maximum extent practicable.” Once again, Section 303(d) is incompatible with this
scheme. Section 303(d) requires individual sources to meet quantitative load allocations. Unlike
Sections 208 and 319, Section 303(d) does not account for the vagaries of weather.
Consequently, nonpoint sources find themselves in an impossible situation: trying to comply
with arbitrary and unattainable regulatory restrictions. Given all the care and autention Congress
gave to nonpoint source issues in drafting Sections 208 and 319. it is evident that Congress did
not intend for agriculture and forestry to be faced with such a dilemma.

Consequently, the proposal would unnecessarily disrupt existing water guality management
programs by attempting to apply federal controls to nonpoint sources which have traditionally
been managed by the states. Including such waters in the TMDL process would contravene the
clear Congressional intention to set a much more limited federal agenda for nonpoint source
control than was established for point source controls in Sections 301, 303(d), and elsewhere in
the Act. Nonpoint source pollution control is, has been, and must remain an area of state and
local supremacy -- a status that werld be radically undermined by the proposal’s application of
the command and control approach of Section 303(d).

B. Section 303(d) Requires the Listing of Waters that “are not stringent enough to
implement any water quality standard”

The proposed rules ignore the plain language of the statute. The statute requires that only waters
that fail to attain water quality standards be listed and have TMDLs prepared for them. However,
in an effort to expand the breadth of Section 303(d), the proposed rules unlawfully require the
listing of ““threatened waters,” waters that violate antidegradation requirements and waters that
are expected to meet water quality standards within the next listing cycle.

a. Threatened Waters

The proposed rules require the listing of “threatened waters,” which are defined as water bodies
“that currently attain water quality standards. but for which existing and readily available data
and information on adverse declining trends indicate that water quality standards will likely be
exceeded by the time the next list of impaired or threatened water bodies is required to be
submitted to EPA.” 64 Fed. Reg. 46047. Section 303(d) plainly requires the listing of waters that
“are not stringent enough to implement any water quality standard,” i.e., waters that violate water
quality standards. It does not require the listing of waters that “cannot reasonably be expected to
attain or maintain” applicable water quality standards as Congress mandated in Section 319 of



169

the Act. Since Congress did not expressly provide for the Hsting of threatened waters in Section
303(d), EPA’s attempt rewrite the statute is unlawful. :

The listing of thesc “threatened waters” will necessarily lead to an explosion of TMDLs based on
littls more than speculation. The proposed regulation fails to define adequately the meaning of
“adverse declining trend” and sanctions the use of evaluated data to determine when this arbitrary
“declining trend” is at hand. Under such circumstances, states and EPA will be listing waters
based solely on a decline in fish population or the presence of some stream bank instability. This
was not what Congress intended. Section 303(d) compels the listing of waters impaired by
identifiable pollutanis that have caused a water quality standard violation. nothing more. If EPA
insists on the listing of threatened waters in its final regulation, the regulations should require
that those listing decisions be based solely on reliable and credible monitored data.

b. Antidegradation Policies

The proposed rules aiso require the listing of waters that violate antidegradation policies. The
Clean Water Act provides that water quality standards are designated nses and the water quality
criteria for such waters based upon those uses. 33 U.S.C. § 1313(c)(2)(A). Thus, antidegradation
policies are not “water quality standards™ and a violation of an antidegradation policy therefore
cannot form the basis for a listing decision.

[ Expected-to-Meet Waters

The proposed rules reverse EPA’s current policy and will require states to list expected-to-meet
waters. Not only is this new policy inconsistent with the language of the Clean Water Act, but
EPA has failed o offer any justification to support its shift in policy. Section 303(d) only
requires states to list waters where BPT and secondary treaunent are insufficient to attain water
quality standards. Where waters are expected-to-meet standards based on BPT or secondary
treatment, it is only logical that those controls are sufficient to attain standards and, therefore,
those waters need not be listed. Absent a showing by EPA that its change in policy is supported
by the Act, the TMDL program should not reguire states 1o list expected-to-meet waters.

C. Section 303(d) Requires the Listing of Waters Impaired by “Pollutants”

‘We oppose the proposed expansion of the Section 303(d) listing program to force stales to add
waters impaired or threatened by “pollution™ as opposed to waters impaired by specific
“poliutants.” EPA partially recognizes that the TMDL program is limited 1o “pollutants™ by
interpreting Section 303(d) to only require TMDL development where a specific pollutant is
identified. See 33 U.S.C. § 1313(d)(1}(C). While we applaud EPA’s recognition that TMDLs
are not required absent identification of a pollutant, the attempt in the proposal to include
“pollution” impaired waters along with “pollutant” impaired waters in separate categories within
states’ Section 303(d) lists will result in confusion, unnecessary work and cause a misaliocation
of limited state and private sector resources.
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Since Section 303(d) lists exist for the very purpose of establishing TMDLs, waters riot requiring
TMDLs - ie., waters impaired by “pollution” rather than “pollutants” -- do not belong on these
lists. Placing “pollution™ impaired waters on the Section 303(d) lists can only increase confusion
among states and the public over the function of the TMDL program. We urge the EPA to limit
the waterbodies on Section 303(d) lists to those affected by specific pollutants for which TMDLs
must be developed. Forcing states to include other waters on such lists is unnecessary and will
reduce the resources states should be directing towards TMDL. development.

D. Listing Waters Impaired by an Unknown Cause is Unlawful

The proposed rules require states to list and develop TMDLs for waters impaired by one or more
pollutant(s) or by an unknown cause. See proposed Section 130.27(a)(1). However. the language
of Section 303(d) expressly requires development of TMDLs only for waters impaired by
pollutants:

Each state shall establish for the water identified in paragraph (1)(A) of this
subsection, and in accordance with the priority ranking, the total maximum daily
Ioad, for those pollutants which the administrator identifies under section
304(a)(2).

33U.S.C. §1313(d)AXC).

Thus, uniess a state develops actual data to establish that a pollurant is causing a violation of a
water quality standard, EPA lacks authority to require states to list the water or to develop a
TMDL for it.

E. Listing Waters Impaired by Atmospheric Deposition is Unlawful

Impairment caused by atmospheric deposition of pollutants should not be a basis for including
waters on Section 303(d) lists. The regulation of airbomne pollution is governed by the Clean Air
Act -~ not the Clean Water Act. If the Clean Water Act was intended to regulate such sources, it
would have expressly done so. Section 303(d) was drafted and designed to provide a mechanism
for the calculation of water quality-based effluent limitations for point sources of pollutants. It is
not an appropriate or workable vehicle for addressing sources or problems of a different sort that
may impact water quality.

Further, it is not feasible to quantitatively incorporate these impacts into TMDL calculations. The
technology does not exist to measure accurately the impact of atmospheric deposition on water
quality or to determine the source of the deposition. The burden EPA would impose on the states
to address this problem - even if it were achievable - would be overwhelming.

Therefore, we urge EPA to eliminate impairment caused by atrnospheric deposition from the
requirements for Section 303(d) listing and TMDL development. Any pollution cansed by
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atmospheric deposition can be more effectively managed by other programs than the TMDL
program. .

F. Listing Waters Impaired by Certain Heat Excesses is Unlawful

The proposed rules require waters impaired by heat excesses from nonpoint sources (such as
“solar radiation, channel and habitat modification and lack of stream flow™) to be listed and to
have TMDLs established for thern. This proposal contravenes Congressional intent.

Heat excesses due 1o nonpoint sources are not a source of pollutants. The term “heat™ as used in
the pollutant definition was intended only to apply to heat that is discharged into water, namely
heat from point sources such as steam-electric generating plants. Solar radiation is not
discharged, it is a naturally occurring event.  Further, channel and habitat modification and lack
of stream flow are not “discharged.” Accordingly, they do not meet the definition of
“pollutants.”

Additionally, the plain language of Section 303(d) makes clear that Congress intended to treat
temperature impairments separate and distinct from all other impairments. It did this by creating
Sections 303(d)(1)(B) and 303(d)(1)(D), provisions that utilize the more flexible “balanced
indigenous population” standard and require only that states “estimate™ total maximum daily
thermal Joads. The proposed rules correctly recognize this distinction, but erroneously suggest
that Congress intended for the looser standard only to apply to thermal discharges from point
sources, ieaving thermal excesses from nonpoint sources to be treated under the more strict
standards set forth in Section 303(d)(1)(A).

Such an interpretation is illogical. Nonpoint sources of heat are much more difficult to control
and predict than point sources of heat. If Congress believed that thermal discharges for point
sources were entitied to more lenient treatment, surely it would have intended for heat excesses
from nonpoint sources to be handled similarly.

But that is not the case, EPA argues that Congress “wanted lists and total maximum daily
thermal Joads to address the problems presented by discharges of heat from point sources.” 64
Fed. Reg. 46017. It follows then that Congress never intended for nonpoint sources of heatio be
regulated by Section 303(d). After all, past regulations use the terms “heat” and “thermal
discharge™ interchangeably.

G. Listing Decisions Should be Based on Reliable and Credible Data

We support and agree with the recommendation of the recent Federal Advisory Committee that
states should be encouraged to establish QA/QC programs to assure the reliability of water
guality data on which listing decisions and TMDL calculations are based. However, the
proposed requirements in §§ 130.21, 130.22, 130.23 and 130.25 that a state assemble and
consider “all existing and readily available data and information” do not ensure that the data used
for listing will be reliable and credible.
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We believe it is the responsibility of EPA to reject state-submitted lists of impaired waters that
include waters for which data are inadequate or of questionable validity. As an alternative 1o the
language in the proposal, we suggest that states be required to consider “all existing reliable.
credibie and readily available water quality-related data and information.” Indeed. EPA suggests
that it would support such a change. See 64 Fed. Reg. at 46018 - 46019 (advocating the use of
“the best availabie data” and “reliable and credible data and information.™) This point simply
needs to be made explicit in the regulations.

To ensure that states follow consistent approaches to their data, EPA should include a workable
description of acceptable data for listing decisions and TMDL calculations in the propoesed rules.
The current descriptions in §§ 130.21, 130.22, 130.23 and 130.25 are too vague since they fail
to provide any standards by which a state can judge whether the data is reliable.

In addition, the rule should require that the state possess reliable and credible data in order 10 ist
a waterbody. Waterbodies should not be listed simply because they appear on a prior 303(d) list,
305(b) report or other water assessment as suggested by the listing in § 130.22(b). When
preparing a Section 303(d) lists, states and EPA are now required to “assemble and evaluate all
existing and readily available water quality-related data and information.” 40 C.F.R. 130.7(b)(4).
If the original basis for listing is inaccurate, such waterbodies should not be listed. The proposal
contemplates an arbitrary listing process of slapping together one master list from a variety of
sources. Such a process will lead to unnecessary and unreasonable regulation since many of
these lists are compiled without valid and reliable scientific data.

Further, the proposal should require states to evaluate the original basis for their other lists of
impaired waters and ensure that waters are not added to the Section 303(d) list where the data
used to justify the original listing are inadeqguate, of questionable validity or simply not
applicable to the purposes of the Section 303(d) list. Each listing program identifies waters for
which some degree of focus is appropriate based on the distinct objectives of that program, and
each program has its own data quality standards. Accordingly, “impairment” for purposes of one
program may not constitute impairment for purposes of another. Some of the significant
distinctions between these programs and Section 303(d) listing are as follows: (1) Section 305(b)
reports may tend to err on the side of overstating impairment, because a major purpose of the
program is to identify needs for future monitoring cffonts; and {2) Section 319 assessments,
unlike Section 303(d) lists. must include threatened waters, in addition to impaired waters, and
may be influenced by a state”s desire to secure Section 319 grant funds.

While we support the concept of prior review of each state’s listing methodologies, including the
public comment process, which is embodied in § 130.23, we do not believe that the proposed
rule goes far enough o ensure that the listing methodology is grounded on reliable data. The
proposal should clarify that listing decistons must be supported by reliable and credible data and
waterbodies should not be listed where such data is unavailabie or questionable.
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H. Listing Decisions Should Not be Based on Fish Advisories

As proposed, states could erroneously conclude that Section 130.25 authorizes listing decisions
based solely on the existence of a fish advisory. The applicable provision reads: “Your list must
include all waterbodies that, based on all existing and readily available data and information, are
impaired or threatened by individual pollutants, multiple pollutants, or pollution from any
source.” 64 Fed. Reg. 46012, 46048. In the case of a fish advisory, a state could conclude that
the waterbody’s designated use (fish consumption) is impaired and the state therefore must
include the waterbody on its Section 303(d) List. However, listing decisions based on designated
uses, without consideration of the accompanying criterion, is inconsistent with the statutory
language.

Moreover, fish advisories sometimes include certain substances in order to trigger further
investigation. Listings based solely on fish advisories would allow states to list waters for every
substance included in the advisory regardless of the risk actually presented. Furthermore, most -
if not all -~ states issue fish advisories without providing for public review and corment. and
without an independent determination that adequate and current data supports issuance of the
advisory. In fact, many states base fish advisories on entirely different methodologies than those
used to develop water quality criteria. States therefore should not list waters based solely on fish
advisories; but, instead, should lis waters only after careful review of the underlying data and a
determination that sufficient and properly developed data support the listing decision.

L Listing Should Be Done on a Five-Year Cycle

AFBF supports a five-year listing cycle as the most efficient means of tracking changes in water
quality; provided that EPA also expressly authorizes states to list/delist waters during the five-
year cycle. With this caveat, a five-year listing cycle makes the most sense. Generally, changes
in water quality are not significant enough to justify the resources necessary to develop Section
303(d) lists during shorter intervals. In addition, a five-year cycle would provide states greater
opportunities to coordinate NPDES permit renewals with water quality-based effluent limits
developed through the TMDL process. By coordinating NPDES permit renewals with listing
cycles, states could monitor changes to panicular watersheds more efficiently. Finally, and
perhaps most importantly, a five-year listing cycle would allow states adequate time to develop
sufficient and reliable data to support listing decisions.

1. EPA Should Not Dictate How States Determine High Priorities

AFBF opposes mandatory high priority categories. The states are best positioned to make priority
ranking determinations about their individual waters and should be given the discretion to do so.
Moreover, states should not be placed in the untenable position of proving a negative -- that an
impairment does not affect a listed species in order to justify its ranking as anything other than
high priority.
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K. The Delisting Procedures Should be Streamlined

Procedures and data requirements for the removal of waters from the Section 303(d) lists should
be no more rigorous than the requirements for listing the waters initially. The test for delistng
should be whether the water still meets the requirements for listing. i.e.. whether it still requires
establishment of a TMDL and whether reliable and credible data still indicate impairment by one
or more pollutants. In panticular, there should be a simple, expedient process for delisting waters
that are found to be listed erroncously.

The proposed § 130.29(b) might be read to prevent removal of a listed waterbody until the next
listing cycle even where data shows that the listing is incorrect. This section should be revised to
aliow removal of waterbodies at any time in case of errors or where information shows the
original basis for listing dos not apply.

III.  The Section 303(d) TMDL Establishment Process

A. Section 303(d) Requires TMDLs for Pollutants that are “suitable for calculation as
“daily loads™

Section 303(d)(1)(C) expressly limits TMDL establishment to poliutants that are “suitable for
such calculation.” In December of 1978, EPA avoided the difficult task of determining which
poliutants were suitable for daily load calculation, finding instead that “{alll potlutants, under the
proper technical conditions, are suitable for the calculation of total maximum daily loads.” 43
Fed. Reg. 6066. Notwithstanding the fact that EPA has failed to properly adhere to Congress’
mandate, there are still no “proper technical conditions” under which “daily loads” can be
established for nonpoint source impaired waters. In fact, EPA seems to agree. See 64 Fed. Reg.
4603 1. Thus, in order to avoid this impasse, the rules propose that TMDLs can be daily, monthly,
seasonal or annual averages. At least one court has held that such an approach is unlawful.
Sierra Club v, Hankinson, 939 F. Supp. 865 (N.D. Ga. 1996) (holding that Georgia did not
comply with Section 303(d) because its wasteload allocations were not “daily load limits™).

Furthermore. we believe that the regulations should contain a requirement for the states, tribes
and EPA to prepare and submit a written analysis and explanation of whether or not a “daily”
load is suitable for calculation in the particular water body at issue prior to TMDL establishment.
If it is not, the TMDL should not proceed.

B. TMDLs Should Not Have Implementation Plans

We oppose the proposed requirements for an implementation plan as part of a TMDL. Section
303(d) provides no authority for the preparation or establishment of an implementation plan. It
merely envisions the translation of wasteload allocations into water quality-based effluent
limitations for point sources. Since this was the intended purpose of Section 303(d), there is no
need for a formal implementation mechanism.
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But even assuming Section 303(d) permitted the preparation of implementation plans. there is no
authority to require the plans to include “reasonable assurances™ that load allocations be
achieved. Indeed, the words “reasonable assurances” do not exist in Section 303(d).

Further, Congress went to great lengths to ensure that EPA did not meddle in local land use
decisions by delegating nonpoint source control to the states in Sections 208 and 319. The
proposed rules undercut this approach, allowing EPA 1o prepare implementation plans that
dictate how and when nonpoint sources can use their land. Implernentation of a nonpoint source
TMDL is clearly an inappropriate area for federal micro-management. Thus we urge EPA to
remove all requirements for implementation plans frorm the proposal. States should have the
freedom to implement their TMDL programs at their discretion.

C. EPA Should Revise Section 130.33(b)(9) 10 Expressly Authorize Future Growth
Allocations of Zero

The preamble provides that, “States, territories and authorized tribes must include an allowance
for future loading in their TMDL that account for reasonably foreseeable increases in pollutant
loads and carefully document their decision-making process.” 64 Fed. Reg. 46012, 46032.
However, EPA lacks authority to require states to allocate for future growth. While the preamble
does provide that states may allocate for future growth at zero, this is not at all clear from the text
of the regulation. See Section 130.33(b)(9). Therefore, EPA either should eliminate proposed
Section 130.33(b)(9) or, at a minimum, clearly indicate that states may, but are not required to,
allocate for future growth.

Moreover, EPA’s proposal to include allocations for future growth is internally inconsistent.
While EPA is encouraging states and local governments to adopt “Smart Growth” policies and
requirements to reduce future loads, the preamble, as drafted, indicates that smart growth actually
will reduce an individual discharger's allocation for growth: *“Where adoption andfor
implementation of smart growth policies and requirements will reduce future loadings, the
allowance for future loadings may be reduced accordingly.” Id. A discharger implementing
smart growth policies will have planned its expansions carefully. Thus. these dischargers should
be compensated and receive larger, rather than smaller, allocations.

D. Endangered Species Act Considerations

While we do not oppose the concept of federal agencies commenting on how endangered species
may be affected by TMDLs through public participation in proposed § 130.37(d), we note that it
is the water quality standards, not the potential impact on protected species, that dictate the
TMDL measurements.

Furthermore, we oppose any attempt to impose ESA Section 7 consuitation obligations in
connection with state TMDL actions.
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E. EPA Approval Process

We are concerned that the proposal would aliow EPA nearly unlimited discretion in making
decisions whether to approve or disapprove Section 303(d) lists and TMDLs. The proposal
should give clear direction to the states and EPA Regions as to the requirements which must be
met to obtain EPA approval of a Section 303(d) list or TMDL. Currently. such approval
decisions are often made on a case-by-case basis and often lead to inconsistent results. For
example, David Smith, EPA’s TMDL coordinator for Region 9, has explained:

EPA’s regions have a great deal of discretion in how to apply regulations once
they're established, and we are certainly obliged to apply the regulations, but
when it comes to most decisions that we make in the regions, Carol Browner does
not decide them; they’re decided by the regional administrator or by the regional
administrator’s designees.

December 9, 1999 Deposition of David Smith, p. 80 {copy attached as Exhibit 1),

The broad discretion given to EPA and its regions can result in inconsistent and arbitrary
decision making. EPA’s ability to threaten states with disapproval or withholding federal funds
provides many opportunities for abuse in the absence of clear standards. The proposal does little
to prevent such administrative abuses ~- indeed, its flexibility facilitates them. For example, the
preamble to the rule notes that EPA can implement “nonpoint pollution controls for impaired
waters on a case-by-case basis.” 64 Fed. Reg, 46034. EPA also contends that it may direct how
states use Section 319 grants. Jd.

Since the proposal contemplates that EPA disapproval and/or grant restrictions will act to prod
the states to submit conforming Section 303(d) lists and TMDLs, the rule should also provide
clear direction as to the limited circumstances when EPA will exercise such options. In light of
the better positioning of the states to develop and implement nenpoint source controls, the rules
should clarify that EPA will not take such coercive actions to force states to implement such
controls. The failure of the current rule t set clear limits on coercive actions by EPA is likely to
lead to abuses and confusion. -

1IV.  Definitions

We object to several of the definitions proposed in § 130.2 for the reasons stated above. In
addition, we discuss below some additional concems with specific definitions.

“Pollutant”
We do not understand the purpose or rationale for expanding the statutory definition of

“pollutant” to include certain drinking water contaminants. The term is defined in the Clean
Water Act and EPA should not engage in a redrafting effort. In addition, the purpose of water
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quality standards in the Clean Water Act is not 1o fum waterbodies into potable sources.
Waterbodies will necessarily be treated prior to consumption to remove pollwants. Therefore.
we suggest that the term be defined in the regulations as it is in the Clean Water Act.

“Load Allocation™

EPA’s new definition of “load allocation™ is inconsistent with Congressional intent. First, it does
not account for the distinctions between wasteload allocations for point sources and load
allocations for nonpoint sources. The prior regulations made these distinctions clear. defining
“load allocation” as:

The portion of a receiving water's loading capacity that is attribured either to one of its
existing or future nonpoint sources of pollution or to natural background sources. Load
allocations are best estimates of the loading, which may range from reasonably accurate
estimates to gross aliotments, depending on the availability of data and appropriate
techniques for predicting the loading. Wherever possible, natural and nonpoint source
loads should be distinguished. [emphasis added] 40 CF.R. 130.2.

These regulations underscored the fact that a “load allocation” is only an “estimate.” It is an
estimate of the amount of pellutants flowing into an impaired water that is “attributed” to either
nonpoint sources or natural background. By contrast, a wasteload allocation is not an estimate of
the flow but rather an actual allocation. The wasteload allocation is the amount “allocated” to a
point source so that the impaired water will meet the water quality standard, after the loading
frorm the nonpoint sources and background are considered.

The new proposal conspicuously neglects to make this point. The new proposal merely defines 2
load allocation as a portion of the load “allocated” to nonpoint sources of a pollutant, implying
that nonpoint source load allocations are intended to be implemented through control measures
as opposed to serving their intended informational function.

“Total Maximum Daily Load (TMDL)”

EPA’s revamped definition of TMDL goes 1oo far. - As contemplated by the Clean Water Act,
TMDLs are simply a method of numerically calculating effluent limitations for point sources.
The proposed definition radically expands the TMDL into a catch-all regulatory system which far
exceeds what is authorized by the Act.

First, the definition states that TMDLs must be established for threatened waters, yet there is no
statutory authority for this requirement. Section 303(d) expressly provides that TMDLs shall be
established for waters that have failed to meet water quality standards, not waters that look like
they might fail to meet water quality standards. Furthermore, states will have difficulty
determining when a water body is “threatened.” For example, assuming that TMDLs regulate
nonpoint sources, the variability of weather make it impossible to predict whether or not a water
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body that may appear to be threatened this year will in fact be threatened or will fail w0 attain
water guality standards next year. This will lead to guessing games and over-regulation.

In addition, the prdpbéa! dictates that TMDLs be established to implement standards vear-round.
TMDLs should not be unnecessarily restrictive in low flow seasons. If necessary. TMDLs for
different seasons should be established.

Moreover, as discussed earlier, this definition's embedded requirement for an implementation
plan renders the definition objectionable since such plans are not avthonized.

“Impaired Watzrbody”

The proposal defines “impaired waterbody” to include waters impaired by “pollution” or an
“unknown pollutant.” The definition alse differentiates between thermal discharges from point
sources and thermal discharges from other sources. None of these mandates is supported by
statutory authority. The Clean Water Act is devoid of any mention that waters impaired by
potlution or unknown pollutants should be listed. To the contrary, it suggests that only waters
impaired by identifiable poliutants that are suitable for calculation should be listed. The listing
and TMDL requirements are coextensive. It makes little sense to spend the time and money
gathering the data necessary to list waters that will not receive TMDLs.

“Reasonable Assurance”

The proposed § 130.2 (p) provides that “{flor nonpoint sources you must demonstrate reasonable
assurance by specific procedures and mechanisms that ensure load allocations for nonpoint
sources will be implemented for that waterbody. . . Examnples of specific procedures and
mechanisms which may provide reasonable assurance for nonpoint sources include state,
territorial, and authorized tribal regulations, local ordinances, performance bonds, contracts, cost-
share agreements. memorandums of understanding, site-specific or watershed-specific voluntary
actions, and compliance audits of best management practices.” 64 Fed. Reg. 46047.

While this definition pays lip service to voluntary measures, in practice EPA will rely on the
breadth of the definition to require regulatory controls. In fact, ERPA wamns that if “voluntary
measures do not show progress, the stale, territory or tribe may need to establish a regulatory
approach.” However, as discussed above, there is no authority in the Clean Water Act for EPA
to force states to impose regulatory controls on nonpoint sources.

The definition should make clear that “reasonable assurances” for nonpoint sources can be met
solely by voluntary measures. The Clean Water Act does not allow EPA to require any more
from the states.
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V.  The Economics of the Proposed Rules

The proposal will have a serious economic impact on farmers, individuals and small business
owners. In addition to the other serious flaws with the proposal discussed elsewhere in our
comtments, the EPA failed to prepare the required economic analyses of the impact on these
entities and has not fully recognized the significant costs the new rules will require.

The Regulatory Flexibility Act (RFA}, as amended by the Small Business Reguiatory
Enforcement Faimness Act, requires Federal agencies 1o conduct an initial regulatory flexibility
analysis describing the impact of the regulatory action on small entities. Although the EPA
certified that this proposal would not have a “significant economic impact on a substantial
number of small entities,” the EPA apparently ignored substantial costs that the rules will impose
on farming operators and individuals. Such costs will result directly from the proposal. since the
proposal requires states to develop TMDLs and implementation plans which apply to nonpoint
sources.

According to the proposed Section 130.36, if states fail to follow the proposed rules or if EPA
chooses to reguiate interstate or boundary waterbodies, EPA will produce and implement its own
TMDLs and plans. Therefore, the EPA incorrectly centified that the proposal did not affect
individuals and businesses since EPA asserts the authority to regulate such businesses and
individuais as part of the proposal.

The costs of implementing the TMDL management strategies will be significant and will be
bomne in large part by small entities, such as agricujtural producers, forest landowners, and rural
communities. Once a TMDL is in place, the landowners within the watershed will need to
implement preventative and/or restorative land management practices. Through experience with
the current TMDL. program, AFBF has found that significant costs resuit when TMDLs are
applied to farming and agricultural operations. According to the proposal, a TMDL is required to
allocate oads both to contributing point and nonpoint sources. These allocations are intended to
restrict the amount of effluent that may be discharged into an impaired water body from
contributing sources. Once these quantitative load allocations are established. the proposal
requires that they be implemented by point and nonpoint sources alike. EPA provides that point
source allocations are implemented through NPDES penmits whereas nonpoint source load
allocations are implemented through a wide variety of state, local, and federal programs, many of
which utilize Best Management Practices (“BMPs”) to control nonpoint source potltion.

Many members of the AFBF own land and/cr live along or near waters listed on the Section
303(d) lists in various states and therefore will be subject to the federal TMDL allocations.
TMDL load allocations will require many of the AFBF members, those who engage in nonpoiut
source activities, 1o implement BMPs that are based upon the load allocations set in the TMDL.
BMPs are restrictions placed on land usage, such as adjusting planting and harvesting dates,
removing sediment from runoff, engaging in crop rotation, building dikes, creating buffer 2zones
and controlling he rate, timing and method of fertilizer applications, 40 C.F.R. §130.2(m}
(defining BMPs to include “structural and nonstructural controls and operation and maintenance
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procedures”™). The costs to these farmers and agricultural operators have not been quantificd by
EPA in its analysis of the proposed rules.

For example. limits imposed under an EPA TMDL adopted for the Garcia River in California
alone have imposed well over $12 million in costs on individual farmers. According to estimates
by professional foresters, the TMDL. limits imposed on Larry Mailiiard will cost him
$10.602.000 at a minimum, See Declaration of Michael Howell, § 9 (attached as Exhibit 2).
Similar limits on William Barr will cost him a minimum of $962.000. See Declaration of
Michael Howell, § 10. Likewise, similar limits have also cost Guido and Betty Pronsolino a
minimum of $758,000. See Declaration of Randy Jacobszoon, { 9 (attached as Exhibit 3).

These significant costs to farmers and landowners may outweigh the benefits from the proposed
rules, especially where voluntary nonpeint management programs are already being used to
effectively control these sources. EPA should evaluate the significant costs to individuals and
small businesses from applying TMDL requirements on nonpoint sources against the potential
benefits before adopting the proposed rules.

In addition to analyzing costs imposed by the proposed nules on individuals and small businesses,
under the Federal Unfunded Mandates Reform Act. the EPA must prepare a written stalement,
including cost-benefit analyses, for proposed rules with “Federal Mandates” that may result in
state, local and tribal governments” costs in the aggregate, or costs to the private sector, of $100
million or more in one year. By suggesting that this rule will cost such governmental bodies less
than $25 million in any one year, EPA ignores the significant impact on cooperating federal
agencies, tribes, or other state agencies such as departments of agriculture, natural resources and
forestry, soil and water conservation districts, and others which will be involved in impiementing
the rules and developing TMDLs. EPA’s arbitrary and capricious failure to prepare a Regulatory
Impact Statement which thoroughly accounts for these costs can invalidate the proposed rules.
See Thompson v. Clark, 741 F.2d 401 (D.C. Cir. 1984).

As examples of the EPA’s glaring omissions, the EPA’s estimated costs in the proposal do not
fully aceount for the cost to federal agencies {such as the Forest Service and USDA) resulting
from watershed assessments and prioritization, developing land treatment plans, monitoring and
evaluating progress and adapting to needed changes in management, and working with other
iandowners and stakeholders within a watershed which will be required by the proposed rules.

Further, the EPA states that the proposal is not subject to review by the Office of Management
and Budget (“OMB") under Executive Order 12866 because the proposal is not a “significant
regulatory action” without any explanation. Based on our experience with the current TMDL
systern. the proposal will have an annual effect on the economy far exceeding $100 million and
raises several serious policy issues which require review of the proposal by OMB.

The failure of the EPA to evaluate the costs of the proposal requires that the rules not be
implemented and a thorough study of the economic impact of the proposal be undertaken. We
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urge the EPA to prepare a regulatory flexibility analysis and carefully analyze al! the costs of the
proposal so that the adverse economic impact of the rules can be eliminated.

Again, we thank you for the opportunity of comment on the proposed rules.

Sincerely,

W
Richard W, %%

Executive Director
Washington Office
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Srace expend 319 money in . that way. And so I think that
that i -- that statement and the ¢ite to those two
ssctiohs of the Act is really a reach.

Region §'g perspective i that direct federal
authority over non-point sources doesn’t exist and
certainly we'v;‘naver asserted that typs of authority in
context with any of the TMDL s that we've established.

'Q.‘ Is Carcl Browner your boss?

A. Ultimately mhe isg. A

G. If she tells Region § to do something, does
Region $’s perspective make any difference in the worlde?

A. EPA’'s regions have a great deal of discretion in
how to apply regulations once they're established, and we
are certainly obliged to apply the regulations, but when
it comes to most decisions that we make in the regions,
rarel Browner does not decide them; they’re decided by
the regional administrator or by the regional
administrater's designees. So while it's true that --
I’'m not even sure it's true that she is my boss, 1
henestly don’t know the answer, but certainly we pay very
close attention to the direciions we receive from
headgquarters but what we implement are the regulations in
the statute.

Q. Certainly Congress is your boss, is it not?

A. Ultimately.

EXHIBIT 1
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MAYER, BROWN & PLATT
oyt
350°S. Grand Aveaoe, 258 Floor

CA 90071-1503
O L
Astorseys for all Fiainiffy ;e signative
for complete lix of lmrn\aeys)‘”F

IN THE UNITED STAJTES D!SINCT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DI\'ISIDN

aumnmmmomnms Ne. C 55152 WHA
PRONSOLINO m TRUSTEES for

GUIDO A. PRONSCLINO AND BETI'Y )

PRONSOLINO TRUST, THE ]

MENDOCING FARM BUREAUD,

THE CALIFORNIA FARM AU

FEDERATION and THE AMERICAN

FARM BUREAU FEDERATION,

DECLARATION OF MICHAEL HOV

CATTED STATES BNVIN AL
PROTECTION AGENCY,

Defendants.

f
&
.q{v

EXHIBIT 2
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DECLARATION OF MICHAEL HOWELL

MICHAEL HOWELL, being daly cxtioned that he is making this Declaration
penalty of perjury, statss &3 follows:

1. My nxne is Michas! Howell. [ live in Mendocino County, Califarnia, and
been a licensed Profsctional Forester in the State of Californis since 1981, Among my &l

2.  In oy eapacity as & Profeasional Forsster [ am generally familiar with the F
Practice Aot & Boxrd of Foreswry requirements that the Callfornis Deparunent of For
(Cnnimphmtm&nhahrv'utb& When | prepare & Non-indoserial Timber Manage:
Plans (NTMPz) or Tinber Harvest Plans (THPs), [ incorporaze the rules of the Forest Pra
Act xud Board of Forestry Rules,

3. 1fist lexmed of e USEPA Tom! Maximum Dafly Load (TMDL) for the Os
River in the fall of 1997. At that time, the TMDL was in propased form and had not
formally adopted by EPA, #0 I did not ke it inw accoum in the NTMPs and THPs 1 prep
at that time. .

4. Isubmined & draft THP for Larry Maillind on February 4, 1998. The THP
reviewed by, among others, CDF and the Regional Water Quatity Conwol Board (the Regi
Board). On March 20, 1998, CDF requested that I provide them with sdditional informa
concerning the mitigations preseat in the THP w address EPA's recamly extsblished TM

s. mmxwm&:wmmw&mwmm
:ompumemmMLMmp{mmaﬂmdomhwmyhﬂ:b
Forex Practice Rules but are requirements comtained o the Draft Amsinrocns Suwteyy for
Garcia River TMDL (s of the date of this declarstion, the Draft Atainment Strategy has
beea sdopiad by the Smie). These requiremenw included thax the Maillinrds refruin £
huvesﬁnginwﬁnmﬂmﬁnmmfhmﬁvemmcnhmﬁ?inchudbhmhnw
of ceram watcreourses; redesign cenzin roads; inventory sediment delivery sites; commi
oorrecting all mvantoried sites 43 part of imber harvan operstions; and rock cenain rosds.
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6. Mr. Tom Osipowich of COF told me tht if we did a0t comply with the Regi
Board's recommendsrions regarding EPA's TMDL, thit the plan would not be digned.

7. 1 then called Prank Reichmnh of the Regioral Board 1o discuss these marmers.
Reichmuth echoed M. Osipowich, futing thet USEPA w3 forcing the State to implemest d
measures. Mr. Osipowich nixed thet he would not sign off oo the THP uxtil we agres
comply with the TMDL requbements sutlined by the Regiona) Board,

8. OuMay 14, 1598, Mx. Holly Lundborg visited the Maillird Ranch to svaluats
proposed THP relstive 1o the Garcie River TMDL, During the imspecdon, Ms. Lundt
recommended that the THP be mmeaded 0 inchude 2 dessline sediment inventory sod
commitment %o comrect all eediment gites identified &3 part of timber harvest operati
Because of the thrent of denial and the fict that the plan bad beeo beld up for 2 months w!
the CDF and Regionsl Bozrd worked out TMDL issues, we incerpored thee recommendati
imo the plan.

9. It is difficult to provide & precise estimase of the total cost to the Maiflinrds of
TMDL-besed restictions is their THP. However, 2 & minimum | estimate that thoss &
jaclude the followiog: o

a  Ouwnership inventory of conrollable sedment sowrces
@ $5.0078zxe - $60,000,00;
b Ownersidp inventory of unstable sreas @53.00/acre + $42.000.00;
¢ The retention of Sive aanding conifer gresser than 32° dbh per
every 100" of wll Class I mnd 11 waintcourses within the life (inte
perpatuity) of the THP. Thare is approximenly 210,000 feet
of Ciass 1 and 11 waereoursas © the property which would require:
210,000 - 100 = 2,100 zones
2,100 x 5 wees > 32 bk = 10,500 trees > 32° o
A 32" dbh tree has spproximately 1,000 board feet of timber
with a value 16 the landowner 2 today's markes of
spproximately $1,000.00. Therefore, by rewsining 5 trees
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greater than 32° @R per every 100 feet of Class I

and TI warercourses the minisum cost 1o landowner

will be xt Jeast $10,500,000.00.
These are by no means the only costs.  They me snply those for which | can oo
reasonably relisble estimmes. '

10, Later in the summer of 1958 1 west throngd & similer process for William B
Duwring the review process for his NTMP, the Ragional Board made & mumber
yocommendaicons based oo EPA’s TMDL. | responded to their recommendarions by includ
severs! requirenenss iz Me. Basr's NTMP, like T bad dove for the Mailliand®s THP, that wo
not otherwise be mandated. These included the following:

2 Ownership inventory of controllable sediment sources
of $8.00/nere - $10,000.00;
|- 3 The rewcation of Sve standing conifers greawr than 327
dbh per every 100° of all Class | and II waseroourses
within the lfe (into perpenity) of the NTMP. There
Is approximazely 25,410 fest of Class | and [} watercourses
on the property which would require:
25,410 feet - 100 = 254 zones
254 x 5 tees > 32° dbh = 1,270 trees > 32" dbh
A 32¥ dbh wee has spproximately 1,000 board fect of
timber with & value to the landownsr ot 15dey’s market
of approximarely $750.00. ‘Thercfore, by remining 5
trees graater thun 32° dbh per svery 100 feet of Class |
and 11 witercourses the minimum cost o landowner will
be w2 least $952,000.00.

11, 1 argued with Ms. Lundborg abow these requirements, in particular the inclusi
of tic soquirement 1o retain § conifers grester than 2" gbh along every 100 linear feet e
Class 1) watercourse, Ms. Lundborg agreed to retais 28 dbh trees If 327 dbb trees were:
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pressot Thest we by no mamms the only costs. They &re simply those for which | can

Signed x Uldah, Californis this
d‘:yof s 1999,

“Notary Public
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UNITED STATES D) C‘!‘ COUR'!‘
mx NORIH'.:’?N DIS

JGI.«'IDO A. FRONSO; =@ BETTY ) No. C99-1228 WHa,

BURPAU SEOERATION and THE
mr%xg.&“imx BUREAU DECLARATION OF RAODY
FEDERATION, JACOBSZOON
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DECLARATION OF RANDY JACOERSZOON

WYI@WWWWM&&W;’&:WDF,

under penatty of perjury, sates s Sllows: 1

1. My same s Rasdy Jacobszoon. 1 Bve in Meodocine Counry, Califoenia,

and have beca & lioeased Mofessional Foreser tn the Stte of California since 1995.
Amocg Ty cliems are Ouido and Beay Promoling,

2 In my capsclty m & Professiocoal Porestsr | e Aamiliar with the
requircment thay the Califenis Deparmment of Foreswry (CDF) imposss o6 tiwber
harvesting.  When [ prepare Noa-jndustrial Timber Management Pisns (NTMPs) and
Ticsbar Harve: Plass (THP), 1 inaoeporeie the CDF requirements as & taafter of coune.

3. ]ioet jaomed of the USEPA Totad Maximum Delly Lead {TMBL; fic di
Qsrsia River in the fall of 1997, At that tme, the TMDL was in propased formu and bzd
not boen faxally sdopted by EPA, a0 1 £5d not taks b into account i the NTMPs ans |
THPs | prepares o the time, ;

¢, The first NTMP/THP thes I idimsd s COF Re approved fellowing
EPA"s adoption of the TVDL for the Garcla River was the Gianuli THP. To Lu bent
of my receliection, 1 aubmitted the Giancli THP ia June 1998 t¢ CDF for & process
known as “Firm Review.™ First Review i3 ¢ procedure whersby a Professicoal Foveseer
such a5 nrysrid can subtoll & &l NTMP/TH? o CDF for review, CDF thoy wypicaily
retums the draft NTMP/THP with quastions and recommenitiations  in my expacieace,
he Professiony! Foremes normally responds to CDF's questions and yecomsendadons
(same of which came © COF from other interestad apenciex, such ws the Repronal Waicy
Quality Coarol Board) st &0 on-xitz inspection Xpows as the Pro-Harvest Inapection.

5.  Whon CDF reramad the Clsaoli TRP ® me, in the munmar of 1908, the
Regicna! Waizr Quality Comtro) Powrd included & subsumiiel pumber of
reoorrmendaions that did nex appear to me 10 have any biis in CDFs own repguletions
specifically 8 site-specific sadimenrion reduction plan for the THE arcs.

AT S 11339 19000 WXL
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6. During the Pro-Harvea Incpection fior the Gignoli THP, ] therafore aked
the represenncives of COF mnd the Regional Warer Quality Contol Board whe were
presc why these recomendastions were ieluded. The Regional Water Ociiue Conrmyy
Board repxesamtive who was peeseny, Hally Lunforg, wld me that the Region! Vatee
Quality Cootrol Board was beginning to suks theme mnd other mcazamendadons because
EPA had adopred & TMDL £ the Oarela River. She alss said thias prei) the Repions!
Water Quality Contrel Bosrd conild adope 8 TMDL and a8 stiainment stystegy of tts own
{something (G has w2l 1ot becs done aa of e dats 1 am nghing this Declanntion), it
would be implementing EPA's TMDL oo a imporey besis. My Luodbory made it
clexr 10 e st tha brsues mised by the Regicon] Water Quality Coaotrol Board ware (3)
divectly basnd or. te FPA TMDL and () manéeiory if the THP ‘aas 1o be sppoved.
in erder to get CDF epproval of e Gianoli THP, § thersfory included 1s it naaded
1 sxtisfy the THWIDL b ™2 Binal version of e THP.

7. later in the summer of 1995 | wemt through & sbmilar prosess fa¢ Quido
wid Bety Proswsolino, During te NIMP review process, the Regicoa! Water Quaily
Coatrol Baxrd mede & number of Mcommendstions based on EPA"; TMDL. 1 regoed
o their recornmsdasions by inchuding severs! requiteracmts in the Prouoline’s NTMD, |
like 1 bad dom ia the Glanoll THP, the would nat otherwise be rmandaed. Thase
included tae following:

5 Ownexship toventory of rontrolishle sediment sources £rom s wads,
lxndings, skid trails and spricuinies’ facitities must be convered to NTMP
by 6/1/2000. }

b.  Ovwnexhip hwventory of unsable srens must be xmended to NTMP by
12002, -

c.  Retcntion of & laast five nanding eotlfws preater than 32° ¢bh per J00
foxs om oL closs § and O weamroowses. I traes grexcey than 32° UL 60 oot
exis, the five largeat troes 2oust bt Jwved.

LA BT D0 $4085
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4 No timber harvesting, road aonsmuzrion, reconstruction oF Wty o
yoads shall ocour between October 15 and May 1.

8. Later in the summaer of 1998, I spoke 1o Ms. Lunadorg agein sbout the
Tesictions thet were being raquired 15 the NTMPs to satisty EPA'Ss TMDL. She
responded that thece ware inderd required, and B XTMPs would not be spproved
withowt them. | obscrved thas & was Likely that 3 lewnult would be Sled over thoss
restrictions. Ms. Londborg sgreed, bue said th the Regional Warer Quallty Commrol
Board had no choice becuune EPA maquired (hoxe restrictions i order to achiove the
EPA issued TMDL.

$. ki difficudt o provide a precise sstimate of Ge tolal cost to the
Proasolioes of the TMDL-besad reowrictions in thelr NTMP. However, &t & minimum
1 estimate that thoss cotts nelude the foliowing:

Ownership iavamory of centroliable sediment sovrees - $5,0€0.00
b. Ovwnership invaticry &f unstabie avees - $3,000.00
€. The rewcmtion of Sive standing conifer grester thar 32°dbh per every 100°
uf ol e I and 1 wessreourses within the Jife (ioto perpetuity) of the
NTMP. Thers b approcmately 15,000 fost of Class I and 11 wisercourses
on the pewoerty which would require:
15,000 foet + 100 = ;S0 yoves
150 x § trees > 32° @bh = 750 wees > 32* dbh
4.33" @b vee has spproximataly 1,000 board feet of tizber with 3 valus
w the landowner i teday's sharka of spproximmely $3,000.00. Therefore,
by renining § traes ETORIer B 32 dbh per every 100 foet of Ciase I and
i wrocoues Gw miuTes Kt to kodocmer will be A Seem
$732,000.00.

}
i
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These ase by no means the only costy.  Thoy wre simply those for which | can jauvide

reasonably relisble ontosses.,

so 3 :
Jipred & U, O e 1999,
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1 am employed in the County of Cook, Stute of Illinois. I xm over the age of 18 &
not & party 1o the within action; my business address is 190 S. LaSalle Sweet, Chicago,

Illinois 60603.

On November 23, 1999, I cenify that | served the foregoing document described 2
DECLARATION OF RANDY JACOBSZOON by ovemight delivery to

and by U.S. Mail 1o
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PROOF OF SERVICE

Is}.gmnﬁmn .

.S. Departnent of Justice
Environmental Defense Section
601 D Sweet N.W.,
Washington DC 20004

Joseph J. Brecher
BRECHER & VOLKER LLP
436 14TH Steet, Suite 1300
Oakland, CA 94612

R Scon Puddy

Leboeuf, Lamb Greene & McCrae, LLP.
One Embarcadero Center, Suite 400

San Francisco, CA 94111

La Juans S, Wilcher

Paul C. Freeman

D. Randal] Benn .
Lamb Greene & McCree, LLP.

1875 Connecticut Ave., N.W,, Suite 1200

Washington, D.C. 20009-5728

Exccuted on November 23, 1999, at Chicago, Illinois.

Type or Print Name

= TOTRL. PRGE,32 =
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DEPARTHEN‘I" OF AGRICULTURE
OFFICE O Tne, SECREYARY
WASINGTOR, D.C. 2T

T 22 B9

The Honorable Carol M. Browmer
‘y i 3

Thark yoo for the oppostunity o review and comment on the Environmental Protection Agency’s
(EPA) Proposed Revisions to the Water Quality Planning and Management Regulations, 40 CFR
Part 130, regardiog Total Maxivum Daity Loads (TMDL); and the Proposed Revisions to the
National Polhutare Discharge Elimination symmwwmmgmm,
40 CFR Pastx 122, 123, 124, and 131, as published in the Faderd Regitier on August 23, 1999, -

USDA combined comments oa these two proposed regulasions becauss many of our conceras
are sunilac for each proposal. .

We share with EPA. common goals and dedication to water quality protectiva, and we kave a
tong history of working cooperatively in this regard. Past disagreetoents were overthe approach
_to meeting our common goals. We continue to believs that programs based on land mansgement
decisions, planned with consideration toward water quality aritexis, are most successful when
dealing with nonpoint scurce (NPS) poltution coatrol. ‘We believe this approach avoids castly -
analyses that yield information of iosufficicat precision and accuracy for estiblishing meaningful
NPS pollution control, and it may avord unnecessary litigation. In developmg our water quality
programa, we vely on extensive analytical and Geld tested methods that have been developed
over many years using the best science. We offer these comments and emphasizs that we: wish
10 work constructively toward a comprehentive water quality program that is efficient, uses the
best stientific information, reduces litigation, md most impoctandly, results in improved water

In genezal, we fock that if the proposed rules are implemented, they will likely rause disruption to
existing NPS control programs that hixve proven 1 be effective and will unnecessanily divent
SCArce respurces 1o a top-down, process-oricated approach that may not work for NPS poflution
control. We reslize that implementation of NPS pollution programs has been varied thooughout
the nation over the past two decades. We believe this sinsation is primasity due to & lack of
funding and the same commitment that was mude fos point sources. We would like to work with
EPA o developing the following altzrnatives to the proposed.cegulations as they relatc to
agricultural and silvicultural operations:

AN EQUIAL OPPOATUNITY ENPLOYER
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The Honorable Carol M. Browaer

Page 2

" Strengthen activities of Sectioas 208 and 319 5o that these become the primary tools

for addressing NPS poiturion, includiag agricultiral aad silvicultural operations. As
you kpow, the magaitude of NPS problens is more dumting and complex than with
pointmyﬁﬁ?Alppuniﬂuuth’Shdnmwnpoim
sources, but sccelerated. 1t bas takes 27 years of hard work on point sources — and.
billions of dollars - o abtain the water quality improvements we have today. To
mms,mmdamadcdm&wwmmmmm
funding, enhavced parmwerships, local decision making, and use of proven land
roanagement techniques, including volustagy, moentive-based programs.

Use the existing EPA Water Quelity Handbook (i.e,, "SAMB3Z™) as guidance for
Staes and encourage them, through increased Randing and fexbility, to develop
effective programs to coatrol siivicubural and agricultural NPS pollution, consistent
with Secticos 208 and 319.

. Supplement existing agreesoeats betwera the Forest Servioe and States t identify

maistenance. .

w#cﬁcwmmhwmsdm“mw-mﬂwww
legal, Limitadions of science, costs, redefining nonpoint source, scope, relation to Coastal Zorse
Wm. Act, threatened woters, episodic ewnts, reasonabie progress, 3. and top-down
appr .

1f1 mbeofW:siémmwdin;wmmiomw_! comments, please contact me.

Sincerely,

94 Ao

James R Lyons

Under

Nstural Resources and Environment

Enclosure

LN

Glenda Humiston, Deputy Under Secretary, Natural Resources and Environmsent, USDA

Anne Kesmedy, Deputy Under Secreiary, Natural Resources and Environment, USDA
Michael Dombeck, Chief, Forest Savice, USDA,
Peache S. Reed, Chief. Nanural Resources Conservation Service, USDA
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USDPA COMMENTS ON PROPOSED RULES TOTAL MAXIMUM DAILY LOADS
(TMDL) AND NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM
(RYBES)

INTRODUCTION

The Department of Agriculure (USDA) has ¢ long working relatioaship with the Environmental
Protection Agency (EPA) and we appreciste the oppormmity to comment on the proposad rules
for revisions to the Total Maxirourn Daily Load (TMDL) regulations and revisions to Federa}
WP@MWRMWMSMWMDES}
mmmdmm&WwQﬂquMMmmRmm

Thirough ot scienca-based expesience, USDA considers that the most effective means for
controlling the grarration of nonpoiat source (NPS) polivtion, such as those activities cited in
mwaAmswmmgmmmwmww

- mamagement practices. The success in applying thesc practices to costrol NPS poltution on
agricubunal tand, forests, and rangeltnds is well documented and desnonstrated in scicntific and
historical Gterature, as well as in anecdotal reports. Consequently, the potential impact of the
propased regulations i5 problematic because they would alter the sauner in which effective NPS
contro! programs have been managed. For instance, changing the designation of silvicultural
peactives from NPS 1o poist sousces is inconsistent with authoritiés provided in the Clean Water
m(cw&.mbid&msmmmwmﬂm
experience. Akm@wmm“amdﬁrmdfommmmmm
proposed regulations will place an-added and un: Y buvden on the continuing progress for
effectively controlling NPS poliution in waters of the United States. ;

- Before providing you with our concerns with the proposed sules, we offer the following
commendations on the TMDL rule:
* The maoner in which the regulations sddress codanpered species.
» The recognition of air poilution 25 3 cause of water quality impairment:
+  The recogpition that warershed assessment will be needed to separate point

m&ommmxmmmmwmmm:mmwm
bodies.

BACKGROUND

We belicve that Congress provided for distinct and separate programs for point and NPS
poltution and intended that both silviculturai and agriculural operations would be controlled
under the NPS program. .

* Section 208 requires the controt of agricultiral and silvicuitural sources, to the

“extent feasible”, under 2 NPS program.

*  Section 319 requires the identification of waters limited by NPS poltition and the

. developraeat of Best Management Practices (BMPs) to control those sourees to the
“maximurg extem: practicable”.
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i~

‘. mnsmqumuymnmm pollution isat
_the State. sot axthe Federal, level.

. It is unformmare that EPA has contimunily givea less eraphasis 1o Section 319, pechaps because it
umtarqmdfﬁuﬁmpmmm EPA has never published regularions for its
atation, except-for the wnderfundod grak program provided for uoder that section;
MDAMMBMMWMmmmm&
Section 303 TMDL, aod Section 402 NPDES permit progrum. However, Section 319 does
provide for development of & pennit program for NPS pollution control, a2 & State's discretion.

The proposed @Mmmﬁmdam!?mof&evstmwtmgmmvdym
EPA, States and the commanities at large in the development of an effective NPS comrol
program. Instead, we encournga the strengthening and proper finding of Sections 208 and 319
activities and increased commitrent to making NP'S cogtrol programs work under these
mﬁaoﬁn's.

Tn the spirit of the President’s Clean Water Action Plan, the Forest Service and Nasural
Resources Consesvation Sepvice (NRCS) are available ip help, through review snd comment,
EPA prepare regulations for the offective, mbudmuﬂmmwmdam
208 and 319 of the CWA. .

LEGAL

We bave numercus legal concerss with the proposed regulitions. Wemmmﬁg
applicability of CWA. Sections 303 2ad 402 to silviculture and agricuiture; the distinction
between point versus NPS poliution; the consistency of the proposed regulations with Executive
Ocder (EO) 31332 on Federalism, issued Angust §, IWMMMmposeddeﬁnmasof
~poliution” and “poliutant *

Federal mmmwngmmmmmwﬁnh&wlmbmwwoux
sources and NPS pollution, snd excluded the Ger from control under TMDL and NPDES.
Please refer t Dregor Natun] Resources Council v 115, Forest Service, 334 F.24 342 (Sth. Cir.
I1987); Nataral Resourcey Defense Council v, EPA, 915 F.2d 1314 (5th Cir. 1990); Oreon
Natural Dovart Associasion v. Dombeck, 172 F.3d 1092 (th. Gr. 1998); and Idaho Conservation
- League v Casweil 1996 U.S. Dist LEXIS 21920 (1daho 1996). These cous decisions found that
silvicultural activities, including road bullding, were examples of NPS. pollution acduded by
Congress from NPDES; see Oregon Namral Resources Council, and .
supra; see also, Toustees for Alasia v, EPA, 749 F.24 549 (9th Cir. 1984) Webelieve Congress
did not think it necessary to expressly exclude silviculrure and agriculture from coverage undes
303 ammpoﬂuﬁonfrbmuwmmmmdmdyaddrwmdias&ionsmamdsm

ThecontmtofNPSWSmnalQmmos&ecmudofmtmmwmmz
but specifically i the development of including the considecation ofa

PO S,
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regularocy approach, vith the States (Section 319(b)2)(B)). Therefore, Congress recognized
thar additivnal processes, such as Federal permits, 10 cootrol NPS pollution were duplicative and
not needed to comply with Section 101, Since the States have either voluntary or regulatory
approaches o NPS pollution coutrol, and all States with voluntary appeoaches have "Bad Actor”
laws, the drait propased NPDES regulations zppear to ignore the Coogressional intent of
Sections 101(b) 284 315 of the CWA. for the coutrol of silvicultore and agticulture relsted”
pollution. Mareover, the proposed regulation appears © be in coaffict with EQ 31332, Section
«t)wmm&a;wﬂmmwymmwmbmmmm
express preempiion. or these is some atber clear evidence that the Congress intended
preerption of State law... Section 319(b)X2)(B) specifically gives the respoasibility for
mmemmhmnMngtbmofmwhg
regulatoty enforcement program.

’ We&uy&mﬁnmmmm&mﬂmm ponmt"ud

“poliution™ mpwnbynymsmmmwhmm&mmmd
it complicates & rather simpia issue. The CWA turrently defines “poliutact” (paragraph 502(6))
with an exkaustive list of chemical, physical, bological, ind radiclogical water quality
constituents that, when evident in water, constiute pollution, The CWA. currently defines -
wwwmx»uuwww«wmwm
quality.” Congress simply defined what & pollutant is and then said for the poliutane to become
polhation, it had 0 be caused by buman intervention, thereby excluding namral backaround
leudsofmuqm!&ym Wae believe it tnappropriate for EPA 1o use sn arificial
distinction between “pollutant™ and “pollution” wmmcm\wzhonmrdmdm“\ow
flow”™, “degraded aquatic abuat™, znd"rmmhbha"

Mmmwh&wofﬁntmmdmwwmwwﬂw nqumr.hﬂmat,
and riparian areas. However, the CWA (paragraph 101(2)) suthorized States to control water
flows and allocate water quantities within its jurisdiction. A low flow, mwmdbylmnan
M@mmbumﬂdumh&muﬂaaﬂk&eﬁwﬂp&hmum
Additionalty, magxuwuhdzeﬁ?Awm&aamhbm:uwmuﬂmmm
assurasce of the “biological integrity of the miion’s water.” However, we do not agres that
“Jegraded aquatic habitar™ s either 3 “poliutant™ or “pollution” in accordmee with the CWAL

ﬂwwn&bmwmmﬁmbbunumm_wwgggofqum not the
msnofponwon.

WemeqnﬂlymbledbymaBPAvxcwofnpunnluhm Werwogmzamexmpomnuoleof
riparian areas in providing for and protecting water quality. Wedsoknawofmemeaf
iparian habitac for its aquatic and terrestrial auna and flore. We do not agree that “riparian
babitat” is a pollutant o pollution; Tike aquatic hbitat, ripariss habitat is a product ofits

. associated water quality and other environmental and anthropogenic factors. .
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LIMITATIONS OF SCIENCE

AmdmmmmmmuwmmeMwmw
to connesting water quulity standards to specific NPS and BMPs. We are concarned with the
Mﬂmﬂumﬁmwwmkhmﬁam

We are also concerned that the flll Iceadth of scisutific knowledge may ot bs used
sppropriately by EPA whea deafing with NPS. For instance, the propased revisions to the
NPDES regulation reference 3 pieoe of scicatific Hteratore a5 siatiag that “Shiculture costribotes
spproximatcly 8 to 9 percent of the nsapoint sowcs pallution to the Nation’s weers™ We have
been informed that this staterment is not containgd Bt the paper to which it is sributed (D, G.
Neary and J. L. Michacl, 1989, "Effect of Sciformeturon Methyl oa Ground Water and Stream
Quakity on Cosstal Plaia Forest Watersheds™). & i3 vital to pubfic decision making that
seientific Sndings are used and referenced coaedtly. S

mumam»mmmo&mmmmmmmqsmm
uwmmmmmmwmafmummmwmw
poltution controls. Due to matural background and vaciability of water quality, it is very difficuls
mmmmmmwwmmmqummm
water cohimn. An expectation that land manegers tan provide certainty that WQS will be met
under sl circumstmnces before activities take place, st soay be required by National :
Envirommentsl Protection Act sadior by'a NPDES permit, is neither rexsonable nor acjevable,
Available time sad funding for applyfog science wad crent roodels of NPS poliutants doacx

* allow suificie precision and rekability to: .

= relxte the effect of NPS poliution to WQS;
T e allocate water coluan or in-channel prrameters by individuat BMP or land user; and,
»  allocate effecesfoads by individual BMP or tund user. '

- This lack of precision and refiubility significanty mits the validfity ofthe TMDL. and NPDES
permitting process in establishing losd alincations for specific management practicas or for
individuad landowners in agricultural, forest, and rangeland environments, It is expected that
mmmmnnmwmwmmmmm»wm
demands and cost of operation. For these reasans, BMPs dre currently based on tectmology and
oot basedS on cutrent WQS (existing 40 CFR 130, and the EPA's “Nonpoint Source Controls and
Water Quality Standards).” USDA bas and will continus: to work with others 10 improve:

sﬁmwmmwmwmsm .

estimates of the magnimde and sources of NPS paliution;-
relationships betweon NPS potlution and WQS; and, .
velationships betwees land management practices and water quality.

5 & 8 ¥

The variability of agricultural, forest, and range envircaments, and the fimited time and funds *
wwemmmmmﬁmmmhmmmwwm
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alternacive of using propesdy verified and calibrated models Br estimating polhutast loads for
TMDL and permitting purposss. However, the development. and use of models may also tie up
mmmmﬁamauw&tmwmmdmﬂymm
uddwgnad;pplyﬂmmpmudmmmmq Therefore, developing and
using models should be doae vary judiciousty. Confidence and reliability for most modeled
astimates of pollutazts of concern in agricultural, forested 0f range savironments are expectad to
be less than what current science c2n provide with sufficens tave and Rinding, Based om
Mﬁhmmmﬂm&aammuﬁxn&mmm
extvironments, for stance, to bave 3 precision and reliability less thas plos o wriious 100
m:m%mmm This level of precision asd retiability is the best
MMMWWWWSNWW&WW
sivicyltural practices. i seents that lewed of precision aad reliability woekd be inadequaze when
p%@mmmam«mwmwﬁmm&r

mwmudmmmdmddmgmm&mmwwm
sources and NPS sbould caly be cossidersd with the understanding that the certainty associaed
with estimates and control of peint sowres is generaily greates than the cactainty associated with
estimaras and sontrol of NPS. mmmagmmmm
mbmwmmmwu

COSTS

The cost analyses for the TMDL and NPDES proposed rules are inadeuate and incomplets,
There are oo costs displayed for Federsl ageacies affected by the rule, such s the NRCS and
meﬂdm&rmmmmmdMymmmwﬁr
For instance, the proposed nule would impose significant cost on the: Formst Service for e mors
than 192 million scres of public lands that arc under its dirett management, #s well a3 the
millions of acves under local or private control where it provides sssistance, The proposed ruls's
tmpmmmemmuﬁlimmwmm:ndmfwmAhmwfmg ‘
sechnios! and potential figancial assistance for TMDL development and implementation, Despite
&emmimmmmﬁw«ammawum&m.@m
m&mmmmmmw»m

The: following are our specific comments Foruch proposed rule:

oL
mwmmmm&»mmmw&mw
Enfo s FM%M»M:MWW

Bexibility :ml'yns dum‘bmg ti:empux of the regulatory action on small ectities. The EPA
Adwinistrator certified that this proposed rule would uothaveu"s:wﬁunx ecomnuctmpw ot
8 substantial number of small entitiex™” Rased oo many years of plaaning and impl
Wmmnmwuh&nmibdngmmwedomb&m&uw
be anaccurate starement. The caloulated costs of implementing TMDLs set out i the rule
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appear to be Bmited to the bupact on State water quality agescies anly. This ignores the impact
on cooperating Pederal ageacies, Tribes, or other Stxte ageacies suck as departmens of ’
agricuiture, natural resources and forestry, soil and water conservation districte, and others which
will be iavolved. Additionally, the costs of implementing the TMDE management Strategias will |
be very significant and will, very likely, be boma by sl entities, mich ax agricultusal
’ of these small entitles will not be able w pass on the cont of implementing these potlution
controls to thew customers because fo0d, fber, and timber producers o nox control the purchase
price of thei products. ‘

Under the Federal Unfinded Mandates Reform Act, the EPA tmust prepare a written Sttement,
inclwdiog cost-bencfit amlyzes, for proposed nules with “Fedent Mandstes™ that may resylt in
State, local and Tribal govenments” coste in the aggregate, or costs to the private sector, of $100
milfion or mort in ont year. The EPA is suggesting that this rule will cost less than $25 million
in apy one yrar. Planning asd implementing BMPs and poliutont maragemeit strategies will
cost more than 3100 millicn aamually based 0o past similsr experiences in USDA. ihe cost of
the propased rule imposes.costs in the hundreds of millioos of dolfass, and potentially bilkons of
dollars, thea it'is essential that Federal agencies, States, 2nd the public bave & preater swarencss
of these costs and aiernarive means of achieving the Sesived ¢od.

We sxpect the assistance to Statés, Tribes, and the EPA is the devéiopmioat and implemenmtion
of TMDLs to significantly add to USDA workload during the next 8 1015 years, This workload
tizatment plans, monitoriug and evaluatiog progress and adapting 1o needed changesin -
mansgement, and working with other landovmetrs and stakeholders within 2 watershed. We feel
that the analyses in the proposed regulations for the RFA, 33 amended by the Saull Business

. Regulatory Enforcemant Faimess Act of 1996, and EO (2866 swy be inadequate. Once g
TMDL is in pisce we understand that the landowners within the watershed will need to
mplement prevestative and/or restorazive jand management practices 1o schiove water qualicy
when impairment is canved by NPS pollation.  This will increase the need for Forest Service
axsistasce 10 non-industris) forest landowners thraugh State foresters, 2nd NRCS assistancs to

. farmest and ranchers 1o support landowners in the spplication of adfitional or different practices,
We belisve there is 2 cost to the Federal government that is not recognized in the current
analyses. In addition, there may be sdditional operating costs incutred by the privame landowner,

NPRES

Contrury to paragraph thres, Section V of the preumble, *...if adopted, would not directly
regulate, orimpose any new or additional requirements, on tmall eatitics,® we frel that
significant costs will be intirred by Federal agencics. Stars, Tribes, local agencies, and many
small entities. Section V actually deccribes the significant added costs to the private sector when
«ach respondent will spend an averagic of 82 hours per silvicultaral activity to collect information
required by this proposed sule. Nine million small entity private lindowniers owm 58 peccant of
the Nation’s productive non~industrial forestiands, Most contractors working with these
rmmmmwmmtummmmmmmmm;
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independent businerses. Approximately 85 percent of timber porchasers and road-building
coutractors on forestlands meet tha definition for small businesses. As currently written, the
cnvironmenst more uncestain for long-term fovestmest znd growth,

Wm&@bmm‘ﬁwﬁﬂbthFm State, Tribes, and
local governmentx. 1t would be mare helpfl tothe public, and the farge and small entities
affected by the propased rule, if the costs for implementation were more adéquately considered
and disclosed, :

REDEFINING NONPOINT SOURCE

MPDEY

Wcmmﬁatﬁemdw&dh%p&wﬁwnﬁsmmm
that State NPS control programs have fuiled to the extent that regulations need to be expanded
for sitviculnure. ‘There is credible fiterature cited, albeit misused, a3 © silvicultwral operasi
conyribution v NPS palintion, but not 10 jts affect on the beneficial uses of waner. The cizations
a Section IIB of the prexmble are not tiear 38 1 whether or oot BMP's were ' .
-applied. i May 1996, the EPA and seaior officials of State agencies (Association of State and
Intexstats Water Polfution Control Administrators) issued guidance for an approzch for States i
strengthen their NPS pollution progranss. Since it is unciest whae published information EPA is
using to substantiate the need for redefining silvicultural situations as point sources, we wonder
m;umemy!ﬁ,lmmwmmhmmmhpwmm@m
be effective, or falled to effectively streagthen NPS control programs by the States. We also are
wmdmnrdeﬁnhg-aiﬁmwﬁm»wmmmykﬁwdudpﬁmm
to redefining other agricultural gituatious a3 point sources,

It appeass in Sections IIA and TIB in the preainble that EPA is assigoing to itself additiomt
authorities at the Federal level that it is hesitant to astipn to States, In addition, EPA does not
require of irself the samé rigor as it does of a State in making a detexmination as to the need for 2
permit. We undersiand that States are re<piired w conduct 1n assessment of beseficial uses to
derermine if these uses are adversely affected when water quality sandadds are exceeded. or if the
sundards are to be changed.  Based on this assessment, the Starex determine wir additionat
measuces wre aeeded. The proposed EPA assignment of additional authoritics to itself and
requiring less of a standard of itself than it does of a State 1o determine if a permit i required_
appears to be contrary o Seceion 101(a)(5), 10K), and 10K(E) of the CWA. This may leave

EF A open to questions of arbitrary and capricious actions by the community #t is reguiating.

1t appears that the proposed regulations are focustg NPDES permining cequirements on land
use and 0ot on activities that effect water quality, This may unnccessarily lead to questions
regarding the waditional roles of States and local communities having primacy over land use.
Some examples where the proposed nide is focueed on land use arsc
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* The proposed regulations do not recognize the vast extent thar Federal agencies practice
and/or support private landowners to pectice sitviculture and build and maistain roads for
silviculnral purposes. These agencics include the Fish and Wildlife Service, Burean of Land
Masagoment, National Park Service, Department of Defense, Department of Energy, Bureau
of Indizs Affairs, NRCS, and the Forest Service. These same agencies usually have or assist
with activities that have similar effects on water quality 23 svicultuzal roads (e.g. prescribed
burning for domestic and wildlife grazing, road building for accesx for graxing and recrestion
sites, and Federal Highway Administration Forest Highway construciion), but these sctivities
are not addressed in the regulations. Mduﬂmuo{ﬁmoﬂummsﬁmh«nh
impression that EPA is changing the definition for NPS poltution ¥ to Congressional
intent and case law.

- Smwmmﬁlﬁwm“dpmvidewwmm@mﬂwm
for sccess to practice slviculture and other management sctivities. Counties manage 10
percent of the Nation’s forests. As written, the draft regulations will provide Federal piimacy

~ on these Linds contrary to Section 101(b) of the CWA. Therefire, the proposed

regulations
domseunmbelpﬂmdmu:hwmﬂhngmm&zmﬂvwmm
on thess lands.

® The term “reforestation” is not qualified and cne must sssume+ permit could be needed if

- reforestation occurs Ribsequent to catustrophic evests, such as wildfires or restoriog a road
after a flood. 1n addixion; the proposed dnft regulations are unciese about presceibed fire for
the reduction of fisls to reduce the risk of wildfires. This is not a practical simation for lsad
managers and subjects them o a high degres of uncertainty and potentiad increased costs,

A more practical approach is alveady in place in Sections 208 and 319 of the CWA to controf
poliution from problems caused by sitvicutaral operations.

IMDL
Many of thé proposed TMDL rule ehanges ars bared sa EPA's bew interpretations of the
existing taw and redefinition of terms thar appear 1o reinforee the position that EPA has the
authority to include NPS pollution under Sections 301 and 303. By treating NPS pollution Like
point sources, most normal agricultural activities, such 18 growing crops, grazing activities,

animal busbandry, snd sitvicultural operations. could become subject o fisture, unreasonable
regulatory sction.  This position causes concern within USDAL

meﬂmhmmthnmmmbymmlmsm&d-cw&mlympomt
sources only. In the existiog regulation for TMDLS, the EPA established 2 avw term, *1oad
sliocation ™ This tenm does not appear in the CWA. The basic concept in the existing regulstion
is that for water quality-limited waters, TMDL:s sre to be established that inchude “waste foad
allocations” for point sources, “load allocations™ for NPS, and “natural background loads™ A
calculated TMIDL. is the sum of all three élements, It was commonly understood that NPS and
mhmmbwwcn&mm&mmdmmwemm
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allocations, nor for establishing NPS load limitaticos. The proposed regudation could be
perceived as & move towend future regulatory coatrols for NPS based o Joad allocations.

- Relative to this issue, we are concerned that the EPA coafuses the CWA and existing EPA.
regulation. In the TMDL preambie, background, item 1, second paragraph, it states that “Section
.3@3(d) of the CWA requircs Sttes, Tesvitories and authorized Tribes to identify and establish a
priority ranking for water for which gxisting poliution confrols are not stringent enough to amain
" and maintain ... water quality standards” (emphasis added). Section 303(d) actually refers to
“efflucat fimitations,™ not *edsting pollution controls™ Following the language of Section
303(d), 2 reasonable person would conchude that TMDLs ace to be focused on controlting paint
sources. One'would need to ignore the Act's actus! wording to bring coatrol of NPS under the
TMDL process.

TheEPA‘snﬁualeﬁx&eblurrhgu‘fSwﬁm}%(d}‘soﬁgiminmha:phiued'm‘henmf.
premsble, item 4(b). The propused drection will probably prevent th EPA, from effectively
addressing NPS in their existing programs. Congress drew a distinction between point sources
and NP'S in the CWA that is not sdequately recognized in the proposed regulations. Section 319
outfines 2 NPS program for this purpose that is peraliel to the Section 303(d) process for point
sowrces. The proposed regulations will eliminate the efféctivenssx of Section 319. If Congress
basd meant for il pollution sources 1o be covered under Section 303, there would have beea no
need for the 1987 amendments that sdded Section 319. This new direction may unnecessarily
trigger significant public controversy and break-up parmerships that bave beeay forged to address
‘water quality. USDA is preparcd to assist the EPA to address NPS pollntion on USDA public
lands, and 10 provids assistance t private land ownersiusers through 2 voluntary, incentive
2pprosch.

. SCOPE

Although the proposed NPDES regulations are litited in scope, Section V of the preamble
- lsavas room for eventual cfforts by EPA to not recognize any part of sitviculture as NPS of
poliution (sce paragraph 7 of Section V). The rule also duplicates already existing guidancs for
TMDLs that address 4 watershed improvement plan when water quality is found t be impaired,
Therefore, the proposed rule is redundant to regutations under Section 303, and 1o Sections 208
and 319 of the CWA. This redundancy is contrary to Saction 101{f) of the CWA.

RELATION TO COASTAL ZONE MANAGEMENT ACT

mwmkmwo{mmndmmmmswmmm
regulations for controlling NPS pollution tontrol under the Coastal Zone Act Resuthorization
Amendments of 1990 (CZARA), administered by EPA and the National Oceanic and
Atmosphenc Administration (NOAA). There:is an appearance that the proposed TMDL. -
regulations will supestede Section 6217 0f CZARA becanse NPS is being treated differently
than administered under Section 6217.
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Section 6217(g) of CZARA requires EPA w0 publish (and periodicaily revise thereafter), in
consultation with NOAA. the U.5_ Fish and Wildlife Service, and other Federal agencies,

g\nd:mﬁwamwmiwmofmmmwbm in coastal
waters.” Management measuces are defined in paragraph 621 7(g)(5) xs:

ewuomaﬂylahcv.ble mumﬁ:rd:ecawuldlheddiﬁon ot‘poll\mms
from existing and new catagories sod classes of nonp of p 3
mmmmm«mm@mmh
twﬁaﬂmddcbunaﬂnbhmmﬂpﬂﬁumﬂm
Wmmmmw&uo&sm

SmWNmMmCm&mmmm&trkwmmw
mmmmmm“hmqmwmummm

hhmeﬁWhB&aWdWa&ﬁmm
leguhuv-hmwumhded. Thsdecnmmdmud:

ﬁh{egﬁanwh&wy(ﬁwmofmwm&wwd

CRIAZEMER mEaes ars tn be based on technical and eccnonde achjevability,
num“w—ﬁawmmmwumm
particular water quality problems. As the legishative history makes cless,
implementation of these technology-based management messures will allow-
States to trate their initially on developing and implemcnting
measures that experts agree will reduce potlution significantly. As explained more
fully in 2 separate document, *Coastal Nonpoint Pollution Control Prograre:
Program Development and Approval Guidance’, States will follow up the:
wuummdwwmm-d&mwmmm
to address any remaining coastal watey quality problems.™ '

mmAmwwm

mmmmmwmmmmmm
-while pattorned 1o 2 degree afier the point source efffuznt guidelines' technology-
based approach (see 40 CER Pasts 400-471 for examples of this approach), is aot
-sxpested to have the same vl of specificity 15 effluent guidelines, Congress
humognedummeefmnfapammhrmgmmun
particular site is subject to a variety of factors 100 complex to address in a single
set of simple, mechanical prescriptions developed at the Federal level. Thus, the
legislative history indicates that EPA's guidance should offer State officials 3
number of options and permit them considerabie Sexibility in selecting
mm@nmmmm Thus, the management
measures in this document are written to allow such fiexibility in implementation,
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“An additional majos distinction draws in the: legistative history beyween effiucat
guidelines for point scurces and this mansgement measures guadsnce is that the
masagement measures will not be directly or automatically applicd to categories
of nonpoint sources as a maiter of Federal law. lostead, it is the State coastal
nonpoint program, backed by the autbority of State law that taust provide for the
implemeatation of management measures i conformity with the management
messures guidance. Under sectioa 306(8)(16) of the CZMA, coastal zone
programs must provide for enforceable policies and mechanisms to implement the
'mwummammcmnmmmwwpmgm
including the management measures developed by the State “in conformity’ with

In light of the EPA guidance ssd EPA's description of the legistative history: we belisve there
aeeds to be 2 more extensive identification of bow the TMDL process will relate to the CZARA.
process. wmmwmmmwm»wmmum
- will relate toonpoing NPS activities under the CZARA. How will a State’s Section 6217(g) 15-

year program implementation strategy be coordinated with respective TMDL$? Ifa State
receives approval for its coastal noapoist program, why would a waterbody to be addressed
under Section 6217 need to beTisted 00 a Section 303(d) hist or havea TMDL, established? How
does EPA intend to manage, oa the one hand, Section 6217, with its NP'S control approach
dnsdyaﬁmdwhhSeedonBﬂ.ndmtbeuh«bmd.mmaMLmWSpmm
that is move oricnted to a point source regulatory approach? If the “management measuros™
approach of CZARA is rechnology-based rarher than water-quality-based, and is not expected o
have the same level of specificity as effluent guidsiines, bow would that relats to the specific
assignment of pollutant loads for NPS under TMDL? In the ‘Final Administrative Changes to
MCo:mlNonpdedhdmCmNPfomGuidamfcrm&ﬂdfCZAM’.EPA
and NOAA recognized that all water quality problems atuibutable to NPS may not be resolved
within IS years. 1f this is the EPA position, how would this type of situation be managed undera
TMDL implementation plan?

- Additionally, the proposed NPDES regulations be Id disclose how silvicultural operations
under the CZARA will be permitred. .

SECTION 303(d) LIST OF DAPAIRED OR THREATENED WATERS

. Thera ig a very close relationship between Section 303(d) lists of impaired or threatened waters
and the Section 305(b) Water Quality Assessment Reports submitted by States. Thereis also a

vsyhiglilikoﬁbood!huSnuswilliduﬁfythcmwnsbo&ummh, Tias is problematic
duhdtmmﬁom&cva&ofSecﬁuJOS@)m‘Nwmmmmmwby
various groups and organizations about the credibility of Section 305(b) reports. Forinstance,
the United States Geologic Survey (USGS) wrots in its “Water Supply Paper 2400°, published in
1993,tbn‘twomnjordiﬁiudﬁspu:hdeﬂnnnly:isofu&mppondmfwdmmhing'
national water-quality conditions and trends. Fisst, State-to-State differences in the standards
mduimhusdmduuvﬁmmwppmmabkdiﬁwkmigwqmsimdmium
‘quality; and second, methodological changes over the history of the 305(b) program precluds any
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analysis of treads™ In ight of USGS' posizion, USDA wonders whether the 305(b) reports wil
be helpful to accurately postray the conditions for watesbodies that cross Sate borders. 1t has
mmwwmmmmmmm&wo{w
miles of vivers and streams is the 305(b) reports, slong with the mumber of miles of “assessed™ or
“surveyod” rivers oc streams. 1 the situple maner of measuting miles of a river or sream are not
mmaymuhsmo)mw-mmmmmawm
WW«&M&:MBW&GGMQEW

Threatened waters are water bodies that presently meet WQS but, because of treads i water
quality data, may not mect standards i the Siture. The Federal Advisory Comminee Act
(FACA)WM&E’AWMMMW&p&m;
special list. TbEPAhsémnmmehmﬁmudwmme
threatened waters be iocluded on the impaired water st Sivce there is 2 differance between
threatcned end impaired waters, and each may receive differem management ad incestive
‘MRAmﬂwﬁeFﬂmmﬂngam
caregories of waters on the same lst.

md&i&mpfm4wmbo&uamnctmmmm&emmmoﬁ_
TMDL when effective coanols we already in place. Part 4 waterbodies must become Pact §
waterbodies if WQS are not mes 2t the next fisting cycle (two years), Infact, appropriate land
Wmmyuhymwmgmmbgwwwq&mm
yez be ansined. ‘This may be becauss it takes longer than two yexrs for 2 givea watersbed to
respond to treacment, and not because the: treatment is incorrect. The recovery process often
takes more than two years. Establishment of an improving, trend in water quality for a waterbody
should be sufficient to maintain Part 4 waterbody stacus.

Regarding the data end information used © determine which waterbodies to include of remove
from the Section 303(¢) iw. & paragraph 130.23(c) of the TMDL propesed reguiztion indicates
that the methodology used must “specify exactly what conditions must exist befors tha
waterbady is removed from the list of impaired and threatened waterbodies.” Idestifying
conditions that could remove & waterbody from the list of impaired and threarened
hmmhmw,k&ﬁdtab&;%mmwﬁiﬁmb«hhﬁvidunym
cumulatively, that cas lavpact waser quality.  To “specify exactly what conditions onst exise”
exciudes the Statcs” ability to wilize adaptive managemest téchniques. The removal of the word
~Wm&mﬁumwmmmhmwwm‘m
new science and techuology thar addresy water quality issucs. The methodolagy shoukd also
provide alternatives to allow new information/techoology tob meorporated into
assessment protocols,

NATURAL BACKGROUND, EP)SODIC EVENTS, AND WATER QUALITY STANDARDS

The TMDL and NPDES ruics assume that all NPS poliutant loads can be coutrolled all ihe time,
regardless of seasonal variations or frequancy of sccurrence of largs storm eveats. Tt appears the
pmwsﬁﬂuimom&mmmpmmwmmm&mmmm
large: Joadings that cannot be controlled in a practical and economical manner. Rathesr. BMPs are
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usually designed to contral the runoff from 10- 10 25-year frequency stonm events as 3
maximum. Some of the larger storms will bave runoff that carzy loads thax are greater than the
total average annual kading and canaot be ressomably controlled by BMPs. A permitting
process will not overcome the basic physical and nanl phenomenas, either. The proposed rules
m»mmmwmm

. Muoreover, many episodic violations of WQS are caused by poor lasd use and practices that were
applied more than 50 to 100 yexrs ago which produce sediments that arc still in the stream
channel or by the “narcal” variability of water quality. Where State WQS provide that these
episodic events do not excecd the criveria, there it 1o violation of WQS. Whers Stare WQS do
_m&wamwhmhymwmwmﬂlkmwma
the activity, or lack of activity. Fowever, where the btneficial uses of the water are not impaired
wmemmmdd.auwhmnmwhwmﬁkyofm

quality; the State should be encouraged to amend its WQS in the interest of effectively
controlling NPS.

REASONABLE PROGRESS

The Antidegradation Policy proposed at Section 131.12 of the NPDES Regulution states that a
new dischager into 8 water body that does not atein WQS must show reasonable progress
roward attaining the stondard. While iz may bie possible to prevent further impairmast Som a
tanddmhmgaam&y # will be difficult or impossible to thow improvement from such sa
activity. mwwdmmmmammaumu
"may preciude land management activities on a large sumber of watersheds.

TOP-DOWN APPROAG!

umou@mgmms“mwmwmmmmummm
the proposed reguiations genesally establish & top-dows approsch. Such an approach usyaliy
alicoates the very partners and cooperators with whom working relaticnships should be fostered.
- Tt can also secve to stifle creativity and the development of cost-effective implementation
approaches at the Stateé Yovel. wmmmmmmmmwm:
involvement and calls for multi-party agreements and actions, EPA is proposing a prescriptive
approach with short, unrealistic deadfines. USDA recoramends that EPA incorporate a preater
level of fiexibility, inceatives, and assistance for Statzs, Tribes, and Jocal govermments, and their
partners in these proposed rules.

éés
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ODEPARTMENT OF AGRICIKLTURE
OFMCE OF THE SECRETARY
oN. D,

0T 22 09
Mr. Gregoty Beatty .
Room 2304 NEM, Mail Code 4203
401 M Street, SW.
Washington D.C. 20460

Dear Mr. Beatty:

Thank you or the opportunity to review and comment on the Environmental Prozection
Agency’s (EPA) Draft Guidasce Mamual and Exsmple National Pollutant Discharge Efimination
System Permit for Concentrared Animal Feedimg Operations (CAFO).

The Departiuest of Agriculture (USDA) shares BPA’s common goals and dedication to water
quality protection. However, we are concerned with the approach that EPA is fostering in the

. Guidance Masusl. The proposed masual appears to be establishing policy (not
guidance) without the suthorization of statute or regulation.  Additionally, the proposed mantal
would cause most animal feeding operations (AFO) with more than 300 animal units (AU) to be
defined as CAFOs, thus requiring a permit, Woﬁd&nmlmagandmmgm&rmy
of the livestock production facilities in the United States will create unnecessary financial
mm&:m&:mmdonMmbmu
workload effectively in the timeframe proposed in the Guidsnce Manual. In general, we feel that
the course of action and criteria outiined in the proposed Guidance Manual would cause a
dmpmwmmmmmwdmmsmdmymapumuy
~muwmpmmmmmawdqmdlmgmon.

Weo&‘wﬂ\mmmandmhmdmwammw«kmvdywnh&Am
others toward a corsprehensive watsr quality program thas is effictent, uses the best scientific
information and technology, reduces bureaucratic burden, minimizes potential for fitigation, and,
most importandy, results in improved water quality.

o 2
The defining criteria for AFOs with 300 t 1,000 AU that could cause them to be classified as
CAFOs states: "A stan-made channel or ditch that was not created specifically to carry animal
waste but nonetheless does so during storm events should be considered a man-made
conveyance.”

USDA views this clarificarion statement as problematic and detrimental to voluntary natursl
resource conservation efforts. Conservation practices or Best Management Practices (BMPs)
such as tervaces, filter strips, grassed waterdays, and restored or created wetlands instalied on
land units that may have manure applied on or adjacent lo them could be identified as man-made
conveyances. Theso conservation practices are frequently used in combination with other

AN EQuUAL OPPORTUMTY EMPLOYER
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Mz, Gtmyaﬂﬁ!
Page2

practices, such a5 proper wasts wilization sad Dutfiers management, in 4 reSOWCe WRNRgEMEDE
system that is intended to prevest poliuted ninoff. Undex this proposed identification oriseria,
most AFOs that USDA and others provided technicsl assistance for in the instaltation of these
conservatioa prsctices would be clewificd ss CAFO8. This would mean that an exremely lurge
number of AFOs would become CAFQy just becanse the nperstors s atempting to be good
stewards. In other wonds, voluntasily sppiving cosservation systems would maks the |
conservationist open ¢ morn 7ipid regulsie. Also, a3 s result ivestock operators with Jess than
memmmmmwwmwm
for Fear of being denignaicd a CAFO.

Vohsatarily instalied conservation pracvices that improve the sbility of the lasd to use nutrients in
anizal waste xnd minimize their preseice in surfice witor ron-o8f ad ground water should not
" be the deciding criteris for classificstion as.3 CAFD, EPA should enscourage instailation of these
types of practices, not discourage thom. The mere prasence of these practices does saX creats a

greaer tisk thas that which woukd exist had the practices not baes mustalicd. Many of these

. consecvation practices or BMPs are planned snd designed to divert nunvoff, control erocios, asd
filter poliutants from runofl. We recoenecad thas criteria should focus instead on quantity of
animal waste applied in relation to the ability of the taad to assirnifate and eraps 1o yse the
nusrionts spplied. A distinction needs to be mada that BMPs or conservation practioes installed
on & ficld to correst 1 matural resourco problem should not be inchuded in the broad category of
man-mads conveyances which may cairy asimal wastes direstly t 2 receiving water bady
wnhmuppmpmhmnlmunofn‘m

Alsp, with respect t0 the man-made conveyance miteria, the presence of fitld tile Tines
(WM)MMMWM A lesgn percentage of the cropland Belds in the
United States have some subsurface deainage preseat, and including all these operations as
potemial CAFOs is unrralistic and not based on sound sclence. Moresver, the negative water
probleass that have boen 3ssociated with subsurfaco draing ace commondy the vesalt of pvere
application of waste water through irmigation tysiems o funare. Lang with subsurface drains
mxmmwﬁmmmﬁmﬁmﬁewmm

should niot be included in tha “conveyarce” definiton,

2 58
Tius secﬁmsd&mdischrgamwiﬂ&ym.ﬂ—hurm The ternm Ychwonic
rainfall events® and “catastophic sveaty”™ are ambiguous: they need to be defined. The phrase
qmwmwmaWMmmu&Muwxsmm&rm
Does ™ dence of water quality standards™ refer to the discharge of the point

mrcga&embo&ythepmummmﬂ&m? We have 1 concern, that, if this
“excendenie” m&wwmwmswme,mﬁusm&mwbewkdmdlwm It'nii
Cﬁ&mmﬁwh«mmwtummh&m&m

of a permit writer, development of a Comprehensive Nutrient Management Plan {CNMP) would
bo almost impossible.
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M. Gregory Beatty
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Section323
We strongly disapree with the last paragraph. Operations! records and detailed plans requied, ag
w:tct';t:rm should NOT be available to the public. The Natural Resotrces Conservation
Sawuhs;poﬁcyofmnhﬂngwphmntbpbﬁr. This is a “right to pavacy™

mmmmwtm&mdmnmdmmw
against livestock producers. .

Sectian3.23
mmmwm&ummdwuamm;
cestification program for individuals to deveiop CNMPs. The section of the Guidance Manual
should be changed to refiect this matter. .

. -

meﬂnmﬂymmmw(mmﬂym)swﬁw

m;n'opoumdeﬁmmﬂmuwbm Most Land Gezat Universitics
recoranrend 3-5 years. .

Section 3322

A sound, mmmwmmofuwmmm
water s, organic waste, and wane water muanagesent. This
mmmaawmwmmmmwmnmm

wwumm«wwwwfwmm&gwu
_should not be part of the Guidance Manusl.

_In addition, whils chemical handling may need ts be addressed, it should not be part of 2 CNMP.
. These sections state “Round } CAFO permitting is to be coordinated with the Coastal Non-point
Pollution Control Program snd the Total Maxizum Daily Load (TMDL) program™ and “Large
CAFOs are encouraged 1o be permitted by Jasusry 2000 and smaller CAFOS not later than the

end 0f 2002 These timetables are not possible to achieve since TMDLS have not been
developed in most Stazes and may only be developed 10 to 15 ysars i the fature. A darification
is needed to resolve this conflict, Additionally, if the proposed criterin in Section 2.3.3 are noe
changed, the qumber of CAFOs needing GNMPs and technical assistance will far exoeed the
capacities of the available qualified public and privare consultams who provide these services.

Genvera) . ’

Ttis suggested that the following terms used in the proposed manual should be defined or
explnined in order to avoid confusion and misinterpretation, and allow uniform application and
interpretation:
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Mr. Gregory Beaity

Page 4

Section 1.2 “significent manure production”
Section 22 “cottmonly owned fields™

Section 2.3.5 “directos”

Section 2.3.1 “Best Professional Radgersent (BPD)™
Section3.22 “chronic and catastrophic rain&ll® events

Secting 4.3 “excepcionsity luge”, "significant expansion”
Appendix F, cank concern’™

Appesdix F, Pz V, Section C “represetative .
1fwe can be of further saxistancs regarding our cormunents and suggestions, pleass feel frve iy
contact us.

Si

ncerely.
Aot
James K. Lyons
Undex Secretary
Natuxal Resources and Eavironment

e
Glenda Humiston, Deputy Under Secretary, Natural Resources and Eavirosmcnt, USDA,
Pearlis S. Reed, Chief NRCS
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Statement of the
AMERICAN SOCIETY OF CIVIL ENGINEERS
on the '
Environmental Protection Agency’s

Proposed Water Quality Management Regulations
before the

Committee on Agriculture, Nutrition and Forestry
U.S. Senate

February 23, 2000

Mr. Chairman and Members of the Subcommittee:

The American Society of Civil Engineers (ASCE) is pleased to submit this
statement for the record on the projected revisions to the water quality planning and
management regulation governing Total Maximum Daily Loads (TMDLs) that was

proposed by the Environmental Protection Agency (EPA) last year. See Proposed
Revisions to the Water Quality Planning and Managemept Regulation, 64 Fed. Reg.
48,011 (Aug. 23, 1999) (to be codified at 40 C.F.R. Part 130). ASCE remains deeply
concerned about the protracted implementation schedule in the proposed regulation,
believing it to be in violation of the Clean Water Act.

ASCE was founded in 1852 and is the country’s oldest national civi! engineering
organization. It represents more than 123,000 civil engineers in private practice,
government, industry and academia who are dedicated to the advancement of the

science and profession of civil engineering.
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The Society's diverse members are directly concerned with the proposed
changés to the water quality planning and management regulatioﬁs in their professional
practice areas. Among those areas are environmental engineering, water resources
engineering and water resources planning and management. ASCE is a non-profit
educational and professional society organized under part 1.501(c)(3) of the Internal
Revenue Service rules.

A. STATUTORY AND REGULATORY BACKGROUND
The Federal Water Pollution Control Act, or Clean Water Act, is the principal law

governing pollution in the nation's streams, lakes, and estuaries. 33 U.S.C.A. §§ 1251-
1387 (West 2000). The Act has three major elements. First, states must set water
quality standards to protect "designated uses" of certain bodies of water; the standards
then are used to effluent limits for individual sources. Next, the federal government is
required to set industrywide, technology-based effluent standards for dischargers.
Finally, all dischargers must obtain a permit issued by the federal government or
authorized states that specifies discharge limits under the National Pollutant Discharge
Elimination System (NPDES) program. The discharge limits essentially are the stricter
of the water-quality-based limit and the technology-baséd iimit.

The Act’s regulatory provisions impose progressively more stringent
requirements on industries and cities in order to meet the statutory goal of zero
discharge of pollutants, and it authorizes federal financial assistance for municipal
wastewater treatment construction.

Industries were to meet pollution control limits first by use of "Best Practicable

Technology" and later by improved "Best Available Technology" (BAT). Cities were to
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achieve secondary treatment of municipal wastewater (rotjghly 85 percent removal of
conventional wastes), or better if needed to meet water quality sténdards. Sometimes,
however, the use of BATs does not result in the reduction of pollutant loads in a body of
water. In those cases, the Act requires the EPA and the states to establish the "total
maximum daily load" for a body of water.

All of the Act's programs are administered by the EPA, while state and local
governments have major day-to-day responsibility for implementing the law. More than
40 states currently are authorized to issue NPDES permits. Nevertheless, various
federal agencies continue to invest heavily in the pollution-control programs under the
Clean Water Act. '[T]otal federal annual spending for nonpoint-related programs
remained relatively constant from fiscal year 1994 through fiscal year 1998 at about $3
billion, although obligations among some programs increased significantly during this
period." U.S. General Accounting Office, Water Quality: Federal Role in Addressing
and Contributing to Nonpoint Source Pollution (1999).

Section 303(d) of the Act, 33 U.S.C.A. § 1313(d), requires states to identify
poliution-impaired water segments and develop "total maxiﬁum daily loads" (TMDLs)
that set the maximum amount of pollution that a water b;)dy can receive without
violating water quality standards. The Act imposes a mandate on the states to identify
waters that cannot meet federal effluent limitations and to establish TMDLs for
pollutants identified by the EPA. If a state fails to identify its impaired waters or
establish the required TMDLs, the EPA must do so. The first listed waters and TMDLs
were due to the EPA in mid-1979, or 180 days afer the Agency published the first list of

pollutants regulated under section 303(d).
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A TMDL includes a quantitative assessment of water quality problems, pollution
sources, and pollution reductions needed to restore and protect é river, stream, or lake.
TMDLs may address all poliution sources, including point sources such as sewage or
industrial plant discharges, nonpoint sources, such as runoff from roads, farm fields,
and forests, and naturally occurring sources, such as runoff from undisturbed lands. If
a state fails to develop TMDLs, the EPA is required under section 303(d) to develop a
priority list for the state and establish a federal TMDL for the impaired body of water.

The TMDL program, in effect, helps the various government agencies to identify
impaired waters and, after the application of BATSs fails to control pollutants, establish
priorities for their protection through the formation of plans to manage excess pollutants
entering the affected bodies of water. The EPA’s water programs and their state
counterparts

are increasingly emphasizing watershed and water
quality-based assessment and integrated analysis of point
and nonpoint sources. Better Assessment Science
Integrating Point and Nonpoint Sources (BASINS) is a
[modeling] system developed to meet the needs of ...
agencies. It integrates a geographic information system
(GIS), national watershed data, and state-of-the-art
environmental assessment and modeling tools into one
convenient package. Originally released in September
1996, BASINS addresses three objectives: (1) to facilitate
examination of environmental information, (2) to provide an
integrated watershed and modeling framework, and (3) to
support analysis of point and nonpoint source management
alternatives. 1t supports the development of TMDLs, which
require a watershed-based approach that integrates both
point and nonpoint sources.

U.S. EPA, BASINS 2.0 <http://iwww.epa.gov/OST/BASINS/basinsv2.htm, updated
5/24/99; downloaded 8/25/99>.
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Section 305(b) requires states to prepare a water quality inventory every two
years to document the status of water bodies that hav_e been asséssed. Under section
304(1), states identified all surface waters adversely affected by toxic (65 classes of
compounds), conventional (such as BOD, total suspended solids, fecal coliform, and oil
and grease), and nonconventional (such as ammonia, chlorine, and iron) pollutants
from both point and nonpoint sources. Under section 314(a), states identify publicly
owned lakes for which uses are known to be impaired by point and nonpoint sources.

The TMDL program is technically complex and largely dependent upon the
states for implementation. When TMDLs are established, wastewater treatment plants
for communities and industry may need new technology. States and EPA enforce the
TMDLs through permits which include the pollutant limits and a schedule for
compliance. For waters impaired by nonpoint source runoff, because there are no
federal controls over these sources under the Clean Water Act, the primary
implementation measures will be state-run nonpoint source management programs
coupled with state, local, and federal land management programs and authorities. See
33U.S.C.A §1329.

Most states have lacked the money to do TMDL analyses, which involve a
complex assessment of point and nonpoint sources and mathematical modeling.”
Moreover, the cost of reducing the pollutants may become a factor. "[A] large number
of the nation’s waters cannot meet water quality standards with point-source control

alone. In some cases, it may be cost prohibitive to reduce point-source loading further.”

Carl W. Chen et al., Decision Support System for Total Maximum Daily Load, 125 J. oF

! The Administration proposes to spend $45 million in FY 2001 on grants to the
states to assist them in developing their TMDL programs. See Office of Management
and Budget, Budget of the United States Government, Fiscal Year 2001 937 (2000).
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ENvTL. ENGINEERING 653 (1999).

Meanwhile, the EPA has been reluctant to interfere with thé states to move the
TMDL program along. The Agency aiso appears to have lacked the resources to do
the TMDL analyses itself. Congressional commentators therefore have noted critically
that there has been little implementation by the EPA or the states of the TMDL
provision since 1979.

llustrative of this point is the fact that in recent years, national and local
environmental groups have filed more than 20 lawsuits against EPA, claiming the
Agency has failed to fulfill its Clean Water Act requirements. The EPA is concerned
about diverting agency resources from other high-priority water quality activities in crder
to meet the courts' orders, espedcially if other lawsuits yield similar results. In October
1996, the EPA created an advisory committee to solicit advice on the TMDL
implementation problem. Recommendations from the advisory committee, received in
July 1998, form much of the basis for the current TMDL rulemaking.

In 1997, the EPA Office of Water issued guidelines to the Agency's regional
administrators in an effort to give greater impetus to the TMDL program. According to
those guidelines, "If a State fails to meet its obligations Qnder section 303(d), [the EPA

regional offices] will need to step in. However, it is my goal that every State will

succeed in fully meeting the requirements of section 303(d) and taking the needed

action to implement approved TMDLs." Memorandum from Robert Perciasepe,
Assistant Administrator for Water, to Regional Administrators, New Policies for

Establishing and implementing Total Maximum Daily Loads (TMDLs) (Aug. 8, 1987)
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{emphasis in original) <http:/fwww.epa.gov/OWOWI/tmdlratepace.html, downloaded
9/1/995. '

Despite the issues and laék of progress in implementing the 1972 requirements,
it is not clear at this point whether Congress will reauthorize the Clean Water Act in the
106" Congress in order to address the TMDL matters. But it is, of course, entirely up to
Congress to determine which changes, if any, are needed in the current TMDL
program.

B. PROPOSED REVISIONS TO THE PART 130 REGULATIONS

The EPA carries out the TMDL program under the Part 130 regulations (Water
Quality Planning and Management). 40 C.F.R. Part 130. The overall purpose of the
current water quality management program is to establish federal policy requirements
for water quality planning, management and implementation under the Clean Water
Act. The Agency intends the management process is to be "a dynamic one, in which
requirements and emphases vary over time." The TMDL program creates a process for
identifying water-quality limited segments that require waste-load allocations under the
NPDES permit program.

"A TMDL is established to attain or maintain the water quality standard for a
specific pollutant that has been identified as the cause of an impairment or threat to a
water body." Seeg 64 Fed. Reg. at 46,030. States must set their TMDLs "at levels
necessary to meet water quality standardsl,] with seasonal variations and a margin of
safety that takes into account any lack of knowledge concerning the relationship
between pollutant loads and water quality.” See id.

In the proposed rule, the EPA announces nine major changes to the current

regulatory scheme under Part 130. The proposal would:
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. Revise definitions of "TMDL," "wasteload allocation," and "load allocation."

. Amend definitions of “impaired water body,” "threatened water body,” "pollution,”
“pollutant,” "reasonable assurance” and "water body" that clarify EPA's existing
interpretation of these terms.

. Add a new requirement for a more comprehensive list and a new format for the
list.

. Add a new requirement that states, territories and authorized Tribes estabilish
and submit schedules for establishing TMDLs for all water bodies impaired or
threatened by pollutants.

. Establish a new requirement that the listing methodologies developed by states,
territories and authorized Tribes be more specific, subject to public review, and
submitted to EPA on January 31 of every second, fourth or fifth year.

. Create a possible change in the listing cycle so that states, territories and
authorized Tribes submit lists to EPA on October 1 of every second, fourth or fifth year

beginning in the year 2000.

. Make it clear that TMDLs include 10 specific elements.

. Create a new requirement for an implementation plan as a required elementof a
TMDL.

. Establish new public participation requirements.

On the same date that the Agency proposed to amend the TMDL regulation, the
EPA proposed a regulation to revise the National Pollutant Discharge Elimination
System (NPDES) program to strengthen the overall federal water quality management

program. See Revisions to the National Pollutant Discharge Elimination System
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Program and Federal Antidegradation Policy in Support of Revisions to the Water
Quality Planning and Management Regulation, 64 Fed. Reg. 46,058 (Aug. 23, 1999) (to
be codified at 40 C.F.R. parts 122, 123, 124 and 131). This regulation would allow the
Agency to object to a state’s decision to allow an NPDES permit to lapse for discharges
into impaired bodies of water with or without TMDLs. Specifically, the rule would spel
out the Agency’s "discretionary authority to object to, and reissue, if necessary, State-
issued expired and administratively continued permits authorizing discharges into water
bodies in the absence of an EPA[-Japproved or [-]established TMDL." Likewise, it also
would grant the Agency the discretion to issue NPDES permits for discharges into
impaired bodies of water with established TMDLs. It needs to be stressed that the
second proposed rule would not mandate a particular EPA regulatory response under
the first proposed rule in the absence of specific TMDLs for discrete bodies of water in
any state, regardless of the legal status of a discharge permit for given pollutants,
however.

Additionally, the EPA has attempted in the August 23 proposed rulemaking to
get at the remaining sources of pollution under the Act's section 319 management
program for Nonpoint sources of pollution. These sources include agricuitural runoff,
which the Agency has identified in its most recent 305(b) report to Congress as one of
the last remaining sources of unregulated pollution in the nation’s lakes and rivers. See
U.S. Environmental Protection Agency, The Quality of Our Nation’s Waters: Water
Quality Report to Congress (1998) <http://www.epa.gov/iwatrhome/305b/index.html,
downloaded 1/27/00>.

Critical to this effort to move TMDLs into the area of watershed protection is
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section 304(f), which requires the EPA to issue guidelines on how to identify and
evaluate the extent of Nonpoint sources of pollutants and methods to control them,
including pollution resulting from "agricultural and silvicultural activities, including runoff

from fields and crop and forest lands; ... ." See 33 U.S.C.A. § 1314(f) (emphasis

added). Thus, farmers, ranchers and other sources of Nonpoint discharges may be
asked to use alternative methods in their operations to prevent fertilizers and pesticides
from reaching rivers. See Congressional Research Service, Clean Water Act and
TMDLs (1997). It is for this reason that "[t]he TMDL issue has been controversial, in
part because of requirements and costs now facing states to implement this provision of
the law. Industries, cities, farmers, and others may be required to use new pollution
controls to meet TMDL requirements." See Congressional Research Service, Clean
Water Act Reauthorization (1999).

C. THE PROPOSED TMDL RULE WOULD DELAY THE COMPLETION OF THE
TMDL PROCESS FOR MANY YEARS IN VIOLATION OF THE CLEAN WATER ACT

One of ASCE's principal criticisms of the current TMDL program is the slowness
with which states have developed their TMDLs. ASCE believes that the August 23
proposed rule on TMDLs would exacerbate the problem of long delays in the
implementation of the program. The fact that the EPA might invoke the reguirements of
the second proposed rulemaking of August 23 and issue NPDES permits for those
impaired waters where no TMDLs have been established - in effect bypassing the
requirements of section 303(d) - could not solve the Agency’s long-term problem
caused by the lack of the lawful TMDLs, which are required by the Act. Nor could it
provide any greater protection for human health and the environment. From a purely

environmental perspective, the TMDLs are designed to help identify impaired waters in
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the first place: if there are no TMDLs, how is the EPA to know where to begin to issue
or reissue permits? Without TMDLs there is no way for federal or state regulators to set
priorities or even to know which water bodies are most seriously impaired.

The EPA, then, must return to section 303(d) to establish rational answers to the
national problem of impaired water bodies. We wish to stress that the requirements of
section 303(d) are imperative, not discretionary; the section creates a positive duty
which the states and, in their failure to act, the EPA were bound to obey expeditiously.
The passage of nearly 30 years does not lessen the force of the mandate.

Although a great many routine administrative matters are committed to an
agency's discretion, including a limited power to not enforce existing regulations,
"Congress did not set agencies free to disregard legislative direction in the statutory
scheme that the agency administers." Heckler v. Chaney, 470 U.S. 821, 833 (1985).
A reviewing court, moreover, will uphold the deadlines established in an act of
Congress absent specific language in the law granting an agency the flexibility to
postpone a congressionally mandated regulatory requirement.

The mandatory nature of the TMDL requirements is beyond dispute. See, e.g.,
Scott v. Hammond, 741 F.2d 992, 998 (7" Cir. 1984) (holding that the Clean Water Act
"undoubtedly imposes mandatory duties on both the states and the EPA"); Alaska

Center for the Environment v. Reilly, 762 F. Supp. 1422, 1429 (1991) ("Section 303(d)

expressly requires the EPA to step into the states’ shoes if their TMDL submissions or

lists of water quality limited segments are inadequate") aff'd sub nom. Alaska Center for

the Environment v. Browner, 20 F.3d 981 (9" Cir. 1994); Defenders of Wildlife v.

Browner, 909 F. Supp. 1342 (1995) (same); Natural Resources Defense Council v.

Fox, 909 F. Supp. 153 (1995) (same); Sierra Club v. Hankinson, 939 F. Supp. 865
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(1996) (same); Raymond Profitt Foundation v. EPA, 930 F. Supp. 1088 (1996) (same);

and ldaho Conservation League v. Browner, 968 F. Supp. 546 (1997) (same). See also

ldaho Sportsmen’s Coalition v. Browner, 951 F. Supp. 962 (1996) (the "extreme

slowness" of the EPA’s proposed 25-year schedule for implementing TMDLs in Idaho
would violate the Clean Water Act). EPA is under court order via consent decrees in at
least 18 cases to complete TMDLs in 16 states. See U.S. Environmental Protection
Agency, Total Maximum Daily Load Program, Overview of TMDL Cases (9/1/89)
<http://www.epa.goviowow/tmdl/fawsuit2.html>.

The failure of the states to complete the program has been the subject of
protracted litigation in Georgia, New York, California, Alaska and other states.
Ironically, it was the states that urged adoption of the TMDL requirements, see Oliver A.

Houck, TMDLs IV: The Final Frontier, 29 ENVTL. L. REP. 10,469 (1999). In addition, as

one critic has noted,

[T]he states have badly breached their responsibilities to
identify waters that remain polluted and then to promulgate
total maximum daily loads (TMDLs) for these waters under
§303(d) of the Act. The TMDL process is a crucial
mechanism for ratcheting down levels of pollution in
watercourses that fail to meet water quality standards
despite the application of technology- based controls to point
sources. The goal of the TMDL process is the central goal
of the Clean Water Act - to deliver truly clean water to
Americans by identifying the additional controls that must yet
be made to point and nonpoint sources in order to render
waters suitable for uses such as fishing and swimming.
Despite the importance of the TMDL process and the plain
obligations it imposes on the states, the states have
generally sought to avoid their duties in this area in an
ignoble way. As one recent commentator put it, "The states
have been all in favor of the responsibility for regulating
water pollution through their water quality standards, right up
to the point that they had to do it."
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Drew Caputo, A Job Half Finished: the Clean Water Act After 25 Years, 27 Envil. L.
Rep. 10,574 (1997) {emphasis added).

Morsover, the states’ failure to carry out the TMDL program - regardless of the reasons
for their dereliction - does not free the EPA from the responsibility of filling the gap left
by the states in the regulatory scheme established by Congress. To fail to do so would
be to allow the states the power to invalidate an act of Congress through inaction.

Yet despite the abundant case law, the unambiguous mandate of section 303(d)
and the fact that the EPA knows the TMDL program has moved at a "historically low”
pace, the Agency’s 1997 guidelines and proposed rule can only delay things further.
The guidelines could well push the completion of the program even farther into the
future by asking - not requiring - the states to develop their TMDLs over the next
thirteen years, beginning with program submissions in 1898. See Perciasepe
Memorandum, supra ('These State schedules should be expeditious and normally
extend from eight to thirteen years in length, but could be shorter or slightly longer
depending on State-specific factors.”).

The TMDL rulemaking may well compound the problem of implementation for the
future in other ways as well. Significantly, the proposed rule would remove from the
Part 130 regulations the current EPA-imposed requirement that states identify the
bodies of water for which TMDLs wili be estabiished in the two years immediately
following a decision to set priority rankings for their impaired waters. Instead, the
Agency would substitute a requirement that the states establish TMDL schedules "as
expeditious{ly] as practicable," but not fess than fifteen years after the August 23 rule is
promuigated. 64 Fed. Reg. at 46,027. Finally, the EPA "recommends” that states
should make it their "goal” to establish TMDLs for their impaired waters within five years

of the effective date of the revised Part 130 standards. Taken together, these steps do
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not appear to be picking up the TMDL program pace appreciably.

Therefore, despite the states’ admittedly poor showing over the past 20 years,
we continue to believe that the Agency should keep strict compliance deadlines in the
Part 130 regulations. We are concerned that - by eliminating the current deadlines in
Part 130 and by authorizing a further slowdown of up to thirteen years (as in the 1997
guidance} - the EPA is sending the wrong signal to the states, potentially letting them
off the Act's strict water-quality hook for many years and providing them with a legal
excuse for additional, wholly unnecessary regulatory delays. Assuming that all states
were to take until 2011 to complete their TMDL calculations, that would mean the
program would not be in place nationwide until nearly 40 years after the TMDL
requirement was enacted in 1972 and more than 30 years after the 1979 deadline
triggered under section 303(d}{2).

Nothing in the Clean Water Act supports the proposition that Congress
authorized or intended for the EPA or the states to delay the implementation of the
TMDL program for decades after enactment. Indeed, the language of section 303
requires the states to adopt water qualily standards, which must precede the adoption

of TMDLs, six months after enactment, i.e., no later than April 1973, 33U S.CA. §

1313(a)(3)(A).2 With the science and engineering readily available to complete the
program rapidly, there is no technical reason for continued delays.

For the foregoing reasons, we believe that Congress must make certain that the
Agency establishes and enforces a strict schedule for the states to complete the

implementation of their TMDL. programs. We suggest that Congress amend the Clean

2 We have already noted that the first TMDLs were due to the EPA by mid-1978.
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Water Act to ensure that the Agency’s recommended five-year "goal” proposed on
August 23 be in the form of a new, mandatory TMDL deadline. At the same time, we
believe that Congress must conduct vigorous oversight of the TMDL program to
guarantee that the EPA moves expeditiously to adopt state TMDLs in the absence of
rapid federal or state implementation of the proposed rulemaking.
D. THE EPA IS CORRECTLY ATTEMPTING TO USE THE TMDL PROGRAM TO
REDUCE THE DISCHARGE OF POLLUTANTS INTO WATERSHEDS FROM
NONPOINT SOURCES
As noted above, the EPA intends to use the TMDL program to focus on the
management of point and nonpoint sources of poliution throughout a given watershed.
The TMDL specifies the amount of a pollutant that needs to
be reduced so that the waterbody will achieve State water
quality standards, allocates reductions in the poliutant or
pollutants among the sources in a watershed, and provides
a guide to taking on-the-ground actions needed to restore a

waterbody. TMDLs can focus on a small segment of a
waterbody or on a group of waters in a larger watershed.

See Review of the Environmental Protection Agency’s New Agricultural and Silvicuftural
Requlatory Programs: Hearing Before the Subcomm. on Department Qperations.
Oversight, Nutrition and Forestry of the House Comm. on Agriculture, 106" Congress
83 (1999) (statement of J. Charles Fox, Assistant Administrator for Water,
Environmental Protection Agency) (emphasis added) (hereinafter House Agriculture
Oversight Hearing).

Indeed, the Agency makes it clear that zil potential pollutant sources already are
subject to the TMDL program under current EPA Part 130 regulations. "TMDLs are
established [under current rules] for water body and pollutant combinations for water

bodies impaired by point sources, nonpoint sources, or a combination of peint and

nenpoint sources." 64 Fed. Reg. at 46,013 (emphasis added). To date, no nonpoint

sources have been regulated as point sources under the National Pollutant Discharge
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Elimination System (NPDES). The August 23 proposal merely would extend some

wasteload allocations for impaired water bodies to apply to a single point source or

group of point sources that already are subject to a general NPDES permit. Id. at

46,016. These aggregate allocations covering permitted point sources are a sensible
solution to the problem of managing runoff from multiple sources, none of which is
easily identifiable by itself. This is a long way from saying that nonpoint sources would
themselves be subject to an NPDES permit, however. Indeed, nonpoint sources will be
subject to nothing more stringent than nonregulatory, cost-effective "best management
practices" (BMPs) to prevent runoff in the first place, according to the Agency’s August
23 proposed revisions to water quality management plans. See 64 Fed. Reg. at
46,052-46,053. Possible BMP prevention measures could include curbs, dikes, water
bars, vegetative ground cover to prevent erosion, rotational grazing, crop rotation, in-
paddock livestock feeding and watering, better calculation of fertilizer and pesticide
needs, ditch stabilization and a number of other affordable runoff control means.

Nevertheless, critics in Congress, the states and industry have attacked this
BMP approach as wrong, arguing that the EPA may not extend the TMDL program
under the state-delegated powers in section 319 to reach any nonpoint sources in order
to moderate the impact of runoff from farms and forests, no matter how indirect or

benign the proposed regulatory regime. See, e.g., House Agriculture Qversight

Hearing at 7 (statement of Rep. Goodlatte) ("I sincerely doubt that the EPA will be able
to prove ... that they have [sic] the statutory authority to implement the regulations we
are reviewing today."); at 18 (statement of John Barrett, Texas cotton farmer); and at 25

(statement of Arthur R. Nash Jr., Deputy Director, Michigan Department of
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Environmental Quality) (criticizing the TMDL proposal for failing to establish a federal-
state partnership). It has even been argued that the EPA may not dentify those waters
that have been impaired by nonpoint sources. id. at 106.

Such criticisms are unwarranted. To be sure, section 319 of the Act requires the
states to implement management programs for nonpoint sources of pollution. The
federal presence is weak and almost entirely passive.® To make matters worse,
Congress chronically has underfunded the section 319 programs.* See Note,

Agriculture, Nonpoint Source Pollution, and Regulatory Control: The Clean Water Act's

Bleak Present and Future, 20 HARV. ENVTL. L. REV. 515, 526 (1996). Nevertheless, a

key element of the section 319 management program is the information developed
under the water quality standards provisions of section 303. And of course the law
requires the Agency - not the states - to issue guidelines on the best way to identify
nonpoint sources of pollution. See 33 U.S.C.A. § 1314(f). One type of pollutant that is
specifically to be regulated under the Act is "agricultural waste discharged into water."

Id. at 1362(6).°

3 Section 319 replaced the even weaker nonpoint source program under section
208.

4 The Administration is proposing to increase state nonpoint source grants by
$50 million in FY 2001, in part to assist states in preparing TMDLs. It also is proposing
to increase section 106 grant funding by $45 million for state TMDL programs.

5 The Act excludes agricultural storm water discharges and return flows from
irrigated agriculture from its definition of point sources. Id. at 1362(14). This
exemption is narrow and does not extend to other point-source releases from
agricultural operations. See, e.g., Concerned Area Residents for the Environment v.
Southview Farm, 34 F.3d 114 (2d. Cir.1994) (evidence that liquid manure runoff from a
large dairy farm was primarily caused by over saturation of fields with manure, rather
than rain, supported finding that the agricultural storm water discharge exemption in the
Clean Water Act did not apply to the dairy farm).
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ASCE believes that one should not read section 319 in isolation in order to shield
nonpoint sources from BMPs or to prevent the EPA from otherwise seeking to ease the
worst effects of nonpoint sources of pollution based upon a watershedwide approach
under the section 303(d) TMDL program. It is a well-established maxim of statutory
interpretation that every act of Congress must be read in its entirety in order to give
effect to a coherent regulatory scheme. Acts of Congress "should not be read as a
series of unrelated and isolated provisions." Gustafson v. Alloyd Co.. 513 U.S. 561,
570 (1995). Read in their entirety, the provisicns of the Act require the EPA to oversee
the implementation of state pollution control measures for nonpoint sources and to
intervene aggressively in their absence.

In any case, the states cannot now plausibly argue that their failure over the past
30 years to adopt the protective watershed protection measures required under section
303 somehow entitles them to greater deference to deal with agricultural runoff and
other nonpoint pollution sources under their section 319 authority. The state
management programs under section 319 are highly dependent upaon the information
developed in the section 303 planning process. If the federal-state partnership has
been threatened at all, it has been jeopardized by the states’ delinquency in
implementing the TMDL program enacted in 1972.

E. THE EPA SHOULD IMPROVE THE SCIENTIFIC VALIDITY OF TMDLS BY
ADOPTING A NEW METHOD OF CALCULATING THE LOADS IN ORDER TO
PROMOTE THEIR USE ON A WATERSHED BASIS

ASCE supports the use of a watershed management program to protect critical
water bodies. The Society believes the EPA should consider the adoption of a decision

support system to calculate total maximum daily loads and agrees that the Agency
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should redefine them in order to identify what a TMDL is and what it must contain. We
believe these changes would provide greater regulatory clarity, encourage the use of
TMDLs and ensure greater consistency among states, territories and authorized Tribes
in the use of TMDLs so that the program may protect entire watersheds where

necessary and possible. See Michael M. Wenig, How "Total" Are '"Total Maximum Daily

Loads"? - Legal Issues Regarding the Scope of Watershed-Based Pollution Controi

Under the Clean Water Act, 12 TUL. ENVTL. L.J. 87 (1998) (concluding that the TMDLs

process "should be pursued to the fullest practical extent because it provides a
technical, flexible framework for addressing cumulative sources of watershed harm; in
short, it promotes an ecosystem approach").

ASCE strongly supports basin-wide water resources management. The Society
encourages all government agencies charged with implementing the Clean Water Act to
manage and regulate water on a watershed basis. ASCE further supports integrating
programs and goals across political boundaries. Any federal regulations defining the
goals and standards for watershed management should permit flexibility and
accommodate regional needs, however.

In order to provide greater scientific certainty, ASCE strongly recommends that
the Agency consider the adoption of a new method for calculating TMDLs. We believe
that EPA and the states ought to follow a decision support system that goes beyond the
established watershed modeling program — the BASINS model — now used by the
government to analyze a watershed approach to TMDL development.

BASINS is strictly a simulation model, which provides no
guidance on how to calculate TMDLs. Following the
traditional command and control approach, BASINS is used

by regulatory agencies to make analyses and decisions on
TMDLs. The new environmental policy, however, requires a
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change in the way TMDLs are determined and implemented.
... As an alternative to BASINS, a decision support system
has been developed hat goes beyond a watershed model. it
includes a road map for stakeholders to follow and provides
scientific information along the way.

Chen, supra, at 653 (emphasis added).

A dynamic watershed simulation model such as is contained in the Watershed
Analysis Risk Management Framework (\WARMF) described in the recent literature
accounts for meteorology, point-source loads, reservoir flow release, flow diversion data
and, significantly for this rulemaking, air quality. Integration of the effects of air pollution
in the calculation of TMDLS for impaired water bodies is important, given the EPA’s
acknowledged lack of hard data on this problem. See 64 Fed. Reg. at 46,022 ("EPA
recognizes that data, analytical approaches and models to establish TMDLs for
pollutants originating from air deposition may not be immediately available, especially
for pollutants subject to long range transport in the atmosphere.")

The dynamic watershed simulation model within the WARMF is superior to the
BASINS model. itis easy to adapt the model to any "real” river basin and check the
results against observed data because all observed data were collected under dynamic
conditions. WARMF allows its users to specify the intended use and the criteria to be
met. It then calculates the TMDL to protect the intended use of the water boedy. The
model's graphical user interface makes it easy for stakeholders, not just technical
experts, to run and to understand. In addition, WARMF can calculate multiple possibie
TMDL solutions, allowing staksholders to negotiate the most acceptable solution. The
model has an algorithm to evaluate pollution trading between point and nonpoint source
loads. Each of these features is necessary in order to calculate the proper TMDLs

under the EPA’s guidelines,



234

In addition to its scientific and engineering capabilities, the WARMF would aid in
the calculation of TMDLs to a greater degree of certainty and ensure the adoption of a
consensus watershed management plan.

Mr. Chairman, that concludes our prepared remarks. We would be pleased to
answer questions from the Subcommittee. If you have any questions, please contact
Michael Charles of our Washington Office at (202) 789-2200 or by E-mail at

mcharles@asce.org.
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DeCISION SUPPORT SYSTEM FOR ToTaL MaximuMm DarLy Loap

By Carl W. Chen,' Member, ASCE, Joel Herr,” Laura Ziemelis,” Robert A. Goldstein,*
and Larry Olmsted®

ABSTRACT: A decision suppart system (DSS) was developed to caleulate total maximum daily loads (TMDLs)
of va.rm a5 pollummg for water guality limited sections (WQLS) within a river basin. The DSS includes a

smodel, a datub:

building modole, and a TMDL module that provides a

worksheet for the caleulations, The system can generate multiple combinations of wuste load altocation and non-
point-load allocation to meet the water quality criteria for the intended uses of the WQLS. Considering various

\.xlend& from North Caroling to South Carolina.

INTRODUCTION

Waste discharges into all receiving waters in the United
States are regulated by the Federal Clean Water Act (CWA).
The waste dischargers arc required to apply for a permit
under the National Pollution Discharge Elimination System
(NPDES). The act is administered by the U.S. Envimonmentai
Protection Agency (EPA). The anthority to issue NPDES per-
mits has been delegated to the states.

To date, the NPDES permit has only been applied to point
source dischargers. Point-source control has improved the wa-
ter quality in a majority of rivers. However, a large number
of the nation’s watets cannot meet water quality standards with
point-sousce control alonc. In some cascs, it may be cost pro-
hibitive to reduce point-source loading further. For a cost-cf-
fective solution to the remaining water quality problems, it
may be pecessary to include nop-point-geurce control in wa-
tershed management plans.

Under section 303d of the CWA, regulators arc supposed to
identify water quality limited sections (WQLS) of rivers that
cannot meet the standard with point-source control alone. The

ible solutions, the regulamry agency and local stakeholders can nego(iale an option most agrecable to all
fes. The methodology is demonstrated with an example application in the Catawba River Basin, which

location of the assimilative capacity defined by the TMDLs.
After the TMDLs for the first 3034 list are compleied, states
are to update the list every two years. The goal is to determine..
TMDLs for all WQLS in the next 8--10 years. After that, states
must revisit the TMDL. in a continuous planning process.

In view of the new requirements, the EPA and the states are
revamping the permitting process. The old procedure issued
each NPDES permit separately and renewed the permit cvery
five years. The new p: dure uses a
permits are issued and renewed together cvery five y&,ﬁr:.

To support the development of TMDLs using a watershed
approach, the EPA has distributed BASINS (Lablou et al.
1896). However, BASINS is stricily a simulation meodel,
which provides no guidance on how 1o calenlate TMDLs. Fol-
lowing the traditional command and contral approach, BA-
SINS is used by regulatory agencies to make analyses and
decisions on TMDLs.

The new environmental policy, however, requires a change
in the way TMDLs are determined and implemented. it re-
quires a public aliocation of assimilative capacity, involving
local stak iders in the decision making process. Since stake-

tershed app

regulators are then reguired to determing the total
daily load (TMDL) of poltutants, including non-point-source
load, that will not lead to water quality violations,

The states, which are authorized 1o issue NPDES permits,
have been slow to provide 303d fists of WQLS and determine
their TMDLs. The EPA ignored their inaction until environ-
mental groups won legal challenges against them for not en-
forcing the law. Under a court order, the EPA is now forcing
states to provide a 3034 list of rivers. Once on the list, no new
NPDES permits can be issued on a WQLS until a TMDL has
been calculated. The determination of the TMDL for a WQLS
on the first list must be completed in two years. The TMDL
mumst include non-point-source load {load allocation (LAY,
point-source load [waste load allocation {WLA}}, margin of
safety, and a growth factor. It must consider the water guality
conditions for all seasons. The act alse requires a public al-
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holders have diverse inferests and priorities, it is difficult o
devise a decision model to accommedate them all.

As an alternative to BASINS, a decision support system
(DSS) has been developed that goes beyond a watershed
model. It includes a road map for stakeholders to follow and
provides scientific infarmation along the way, With this infor-
mation, stakeholders can discuss, dbbalc, vote, and eventually
form coaliti and reach a on TMDLs. For a con-
sensus approach ¢ be successful, however, it is critical to find
several possible solutions of TMDLs from which the regulator
and local stakeholders can choose, The present papet describes
the DSS developed to calcula(e TMDLs for a river basm Ex-
amples of TMDL cal i d d with an

will be al
application to the Catawba River Basin of North Caro]ma and
South Carolina.

METHODOLOGY

Several issues must be considered in developing a DSS for
TMDL calenlations. Ong item is the conceplval approach. In
the air pollution control field, there is 2 big bubble concept.
According to this concept, one can calculate the total amount
of pollutant that can be released to the bubble before exceed-
ing the air guality standard. The total can then be allocated to
individual dischargers. This is referred © a5 a top-dowa ap-
prouach.

In the water pollution control field, waste discharges are
confined to waterways. Because the entire watershed cannot
be considered a completely mixed reactor, the tep-down ap-
proach cannot be used to perform the waste load altocation.
We, therefore, formulated a bottom-up approach. According to
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this approach, there can be many WQLS in the entire river
basin. These WQLS arc the control points for which TMDLs
are to be calculated. Each TMDL is the allowable loading from
the watershed area tributary to a WQLS. The calculation can
proceed from the most upstream control point to the most
downstream control point of the river basin,

Another item to consider is the type of model to use. In the
past, TMDILs were determined only for point-source discharg-
ers. For that, steady-state water quality models (e.g., QUAL-
1le) were used to calculate TMDLs, based on a critical low
flow condition, defined as the minimum seven-day average
flow in 10 years (70Q10).

There are a number of problems with using a steady-state
model under a low flow condition. For many rivers, steady-
state conditions rarely exist in nature. Critical flow conditions
occur infrequently, and when they do, water quality may not
be the only issue of concern. The TMDLs are supposed to
prevent many different water quality problems. Some of these
problems, such as high total suspended sediment or high algal
density, may not occur during the critical low flow period.
Also, estimating 7Q10 wvalues requires long-term records.
These records may be available for some gauging stations, but
arc probably not available for most WQLS. Furthermore, a
receiving water model such as QUAL-Ile cannot address man-
agement issucs related to changing land use, which can lead
to changes in both point- and non-point-source loads.

For these reasons, we use a dynamic watershed model to
simulate runoff and non-point-source loads from catchments,
account for point-source loads, route water and pollutants
through rivers and reservoirs, and predict water quality
throughout the river basin. The watershed model computes a
TMDL. by adjusting the pollutant loads upstream of a WQLS
until the predicted water quality meets a specified criterion.

The water quality criterion by itself is also an issue to con-
sider. Often, a criterion is set for a national standard not rel-
evant to local conditions or a single minimum value is used
as the criterion without recognizing the dynamic nature of the
watershed system. In our system, the stakeholders can relate
water quality criteria to local intended uses. The criteria can
be specified in several different statistics, i.e., minimum daily
value, minimum seven-day mean, minimum scven-day geo-
metric mean, maximum daily value, and likewise. The dy-
namic watershed model will simulate seasonal variations of
flow and water quality, and generate percent compliance in-
formation for stakeholders.

The TMDLs require a margin of safety. In the past, the
margin of safcty was incorporated by using conservative es-
timates for everything, i.c., a low value of 7Q10, a high value
of waste load, a small decay coefficient, and even a higher
water quality standard. The compound effect of several con-
servative estimates can result in unrealistic TMDLs. To elim-
inate the compound effect of conservative assumptions, we
choose to use realistic numbers in all model simulations. It is
Ieft to the regulator and stakeholders to apply a safety factor
to the final answer.

The TMDLs also need to account for growth according to
the EPA guidelines. In our approach, a planner can make a
projection of future land use and point-source load. The pro-
jected land use and point-source load can be inputted to the
model for the TMDL calculations.

There is no question that the new requirement for stake-
holders’ consensus is better than the old command and control
approach. The question is how to involve stakeholders in the
decision making process. For that, we use a Windows graph-
ical user interface (GUI). The GUI provides a road map to
guide stakeholders through the decision making steps. The
GUI displays the magnitude and spatial distribution of point-
and non-point-source loads on a map so that stakeholders can
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understand wherc the pollutants come from. The GUI displays
an easy to understand map to shaw whether the pollution loads
will produce water quality that meets the criterion for intended
uses. In short, the GUI allows stakeholders to make informed
decisions, using a sophisticated watershed model as the ana-
Iytical tool.

Watershed Analysis Risk Management Framework
(WARMF)

The DSS described in the present paper is WARME.
WARMEF contains five tightly integrated modules (Fig. 1). The
engineering module is a dynamic watershed simulation model.
The data module provides meteorology, air quality, point-
source load, reservoir flow release, and flow diversion data to
drive the simulation model. It also contains observed flow and
water quality data to check against model results. The knowl-
cdge module contains reference information abont legal con-
straints. The TMDL module can guide stakeholders through a
serics of steps to calculate TMDLs using the watershed -ap--
proach. The consensus module helps stakeholders reach a con-
sensus on a watershed management plan.

All of thesc modules are integrated by the GUIL The GUI
not only provides menus for the user to issue commands, but
also automatically furnishes data to the models and stores out-
put for display in the form of color-coded geographic infor-
mation system maps, bar charts, and spreadsheets.

The present paper focuses on the TMDL module. All nec-
essary scientific calculations to determine TMDLs are per-
formed by the engincering madule,

Engineering Module

The models cmbedded in WARMF were adapted from many
well established simulation cades. The main computing engine
was taken from the Integrated Lake-Watershed Acidification
Study (JLWAS) mode! {(Chen et al. 1983; Gherini et al. 1985).
The ILWAS model divides a watershed into land catchments,
stream segments, and lake layers. Land catchments are further
divided into canopy and soil layers. These watershed com-
partments are connected to form a network for hydrologic and
water quality simulations.

The ILWAS code was enhanced to handle a river basin with
multiple reservoirs. Land use was modified to include any land
use (e.g., farms and urbanized arcas). Algorithms for erosion,
deposition, resuspension, and transport of sediment were
adapted and modified from ANSWERS (Beasley et al. 1980;
Beasley and Huggins 1991). The poltutant accumulation on
the land surface was modified from the Storm Water Manage-
ment Model (Chen and Shubinski 1971; “SWMM™ 1992).
Instead of using export coefficients, a better mixing and wash-
off algorithm was used to simulate the processes that generate

fcectbiosle &
WARMF MODULES

WATERSHED APPROACH

i

- _~F

FIG. 1. Modular Design of WARMF Decision Support System
for Watershed Management
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non-point-source loading. The capability to evaluate the effect
of buffer strips was added. Changes were made to accept
point-source discharges. The water quality parameters were
expanded from those important to acid-base chemistry to in-
clude conventional water quality parameters such as biochem-
ical oxygen demand (BOD), fecal coliform, dissolved oxygen,
nutrients, algae, total suspended sediment, and pesticides. The
sediment sorption-desorption of pesticides and phosphorus and
the kinetics of nutrients and algal dynamics were adapted from
WASPS5 (Ambrose et al. 1991}, The formulations of WARMF
were documented in Chen et al. (1998).

TMDL Module

The purpose of the TMDL module is to provide a road map
for TMDL calculations (Fig. 2). The road map has the ap-
pearance of a simple worksheet, however, the engineering
module actually performs the calculations and feeds the an-
swers to the worksheet,

TMDL calculations require five steps: specify conditions,
specify name of simulation, run simulation, view results, and
determine whether there is a solution. If a solution is found,
the point-source allocation (WLA) and non-point-source al-
location (LA) can be saved. If a solution cannot be found,
users can make adjustments and perform another simulation run.

Step I: Specify Conditions

‘WARMEF can caiculate TMDLSs for multiple parameters and
control points; however, it is necessary to specify the basis of
calculations for one condition at a time. The basis of calcu-
lations includes five items: intended use, water quality crite-
rion, control parameter, control point, and level of non-point-
source control. The program provides a list of typical intended
uses, i.e., cold water fish habitat, warm water fish habitat,
swimmable water, public water supply, and aesthetics. The
user can either select one from the list or push the New button
to enter an intended use not on the list.

The criterion specifies a water quality condition that must
be met in order to support the intended use. It includes a qual-
ity parameter, metrics of evaluation (¢.g., minimum or maxi-
mum value, seven-day average, 30-day geometric mean, ctc.),
and a percent compliance requirement. The list of criteria for
various intended uses is usually specified through the consen-
sus module. Over here, the user will only select an item from
the list. To examine the effect of the criterion on TMDLs, the

Moddo

1. Spacity canditons
Intended Use: [Warm waterfish [ N ]
Crtetion: [fin,7-doy mann Dissolved Orygen malabove 5 8] | New |

Celeulste TMDL of [BOD B a Lawer Sugar Craek

Nerpoint source controffevel  [__B] xBase Case (1 « same as Bese Case)

2.Specily name of simutotion
3.Run simulstion
5.1s the TMOL aceeptablz? Yes:

No: Try encther nonpoint conteol levelin step 1.

4.ViewRssults
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FIG. 2. Road Map for TMDL Calculation

user can push the New button and follow the steps to enter a
revised criterion.

The third item to specify is the parameter to control in order
to meet the water quality criterion. This parameter may be
different from the parameter in the criterion. For example, to
meet the criterion of algal density requires the control of
TMDL for phosphorus or nitrogen, depending on which nu-
trient is limiting. The TMDL of BOD or ammonia may be
calculated to meet the dissolved oxygen criterion. If TMDLs
for both BOD and ammonia are to be determined, WARMF
can only do onc parameter at a time. The user could first spec-
ify a given treatment level of BOD and then have WARME
calculate a TMDL for ammonia.

If an irrelevant control parameter is sclected, WARME will
alert the user with a message after finding that the selected
control parameter has no effect on the water quality criterion.
The user can then go back and select the correct control pa-
rameter,

The fourth item to specify is the location of the control point
(WQLS), where the water quality criterion must be met. This~
is done by using the mouse to point and click on the control
point location on the basin map.

The fifth item to specify is the control level of non-point-
source load. WARMF calculates the existing non-point-source
load and then applies a fractional multiplier to reduce its value
to the specified control level. Under such specified level of
non-point-source control, WARMF then calculates the point-
source load allocation for the WQLS to still meet the water
quality criterion.

If the user specifies little or no non-point-source reduction,
it may not be possible to meet the criterion even with zero
point-source loading. In this case, WARMF will advise the
user that there is no solution, and it will be necessary to go
back and try another alternative with increased non-point-
source control. To offer multiple solutions to stakeholders, it
may be necessary to calculate TMDLs under several levels of
non-point-source control. WARMF does not calculate a total
TMDL and split it between point- and non-point-source loads.
WARMEF’s approach takes into account the timing difference
of point- and non-point-source loads. The water quality im-
pacts of point- and non-point-source loads are different on a
per unit weight basis.

Step 2: Name of Simulation

The name of the simulation scenario is specified in this step.
It can be any one word name descriptive of the simulation
case (¢.g.., TMDLBOD). The name is used by the scenario
manager, and all data associated with this scenario are saved
under this name.

Step 3: Run Simulation

This step initiates the model ran. WARMEF will incorporate
the specified non-point-source reduction and vary the point-
source loading until the criterion is met with less than 1% to
spare.

Step 4: View Results

WARMF simulates hydrology, non-point-source load, and
water quality. Loading and water quality are two important
simulation results to review in this step. Selecting Loading
reveals bar charts showing the contribution of peint- and non-
point-source loading for different areas of the river basin. Se-
lecting Water Quality shows the resulting water quality in a
color-coded basin map. When a river section can meet the
criteria for its specified uses, its is shown in green. Otherwise,
it is shown in red. Under an acceptable scenario of TMDLs,
all WQLS should be in green.
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Step 5: TMDL Acceptable?

If a TMDL solution is found, the user can save the results
into a list of acceptable TMDLs. If no solution is obtained,
the user is advised to go back to step 1 for a higher level of
control on non-point-source loads. A spreadsheet of all suc-
cessful TMDLs can be displayed.

After the TMDL calculations are completed for a control
point, the user can move on to the next control point down-
stream. As the control point moves downstream, WARMEF will
simulate the cumulative effect of all upstream pollution loads
and their deca